1Ibout the Nebraska
Commission on the Status
of Women
In 1964 Governor Frank Morrison issued an
Executive Order establishing the Governor's
Commission on the Status of Women and
remained so named until 1975 when the State
Legislature changed the Commission's name
to the Nebraska Commission on the Status of
Women. The legislation, sponsored by Senator
Shirley Marsh, established membership
districts based on Supreme Court Districts. No
more than half of the members were to be from
one political party under the new legislation.
The Nebraska Commission on the Status of
Women is an advocacy agency dedicated to
addressing critical issues and challenges
facing Nebraska's women and families. The
commission envisions a Nebraska in which women, their children and families
achieve equity, justice, economic security and reach their full potential. Through
research; legislative advocacy; information and referral services; publications;
education; outreach and recognition, the commission provides public awareness
and understanding of women's issues to all citizens.

preface
The Nebraska Commission on the Status of Women is actively concerned
about equality under the law for women and families. Over the years and in many
contexts, women have expressed their concerns about their legal rights in a wide
range of areas. This Handbook is designed to be a first source of help for women
and families who think their legal rights may have been violated. The Handbook
provides a brief overview of legal rights in varied areas of special importance.

While this Handbook is designed to be a brief introduction to legal
issues, it is very important to remember that it does not and cannot take
the place of a good lawyer. If you think you may have a legal problem, contact
an attorney. If you need help locating an attorney, please contact the commission
and we can refer you to assistance in your area. The Nebraska Commission on
the Status of Women offers this handbook as a service. Although we tried to
minimize them, the commission is not responsible for errors or misleading
statements in this handbook.
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Chapter 1. The Legal Landscape
omen often face problems exercising their legal rights. For example, they may have difficulty
obtaining construction work because of their sex; they may be unable to collect support from
former husbands; they may not obtain a fair property settlement when breaking up a non-marital relationship;
or they may face discrimination or harassment in their workplace because they are women.

W

This booklet is an introduction to legal rights, which may be of value to women in a number of areas.
Be very aware as you use this booklet, however, that the law changes quite often and can also be quite
complex. Use this booklet cautiously, as a quick introduction to issues of importance to you. But if you have a
serious legal problem, you really should consult an attorney. Chapter 2 provides advice on how to retain an
attorney.
This Chapter provides a brief introduction to the structure of the legal system.

Sources of Your Rights
The law is very complex. One part of this complexity is that legal rights can arise from a number of
different sources. The principal sources of rights are the following:
The Federal or State Constitution. The United States Constitution, for example, protects your
right to speak freely, your right to choose and exercise your religion free from governmental
interference, and your right to remain silent if you are accused of a crime.
Federal and State Laws. Federal law, for example, protects you from sex discrimination and
sexual harassment in the workplace, while state law is the main source of protection in family
and divorce matters.
Federal and State Regulations. Many federal and state laws authorize administrative
agencies to clarify and expand upon the policies in the laws. Agencies do this through
regulations, which in most cases have the same force and effect as statutes themselves.
Judicial Decisions. Although, technically, courts merely interpret the Constitution and laws, in
practice many of our most important rights have been best articulated and enforced through
judicial decisions. For example, the rights of poor people to have attorneys represent them in
criminal proceedings, and the right not to have illegally obtained evidence used against one in
criminal proceedings, are rights, which derive importantly from judicial decisions.
Administrative Adjudications. In addition to their ability to issue regulations, rrany administrative
agencies also have the authority to resolve disputes between parties. Agences, which do this,
are rruch like courts, and important rights are often based in these types of decisions. For
example, rrany union rights are based in decisions of the National Labor Relations Board, a
federal administrative agency, and rrany employrrent rights are based in decisions of the
Nebraska Workers' Compensation Board, a state admnistrative agency.

The Distinction Between Civil and Criminal Law
One of the basic distinctions in the law is between civil and criminal law. Criminal law, as the name
implies, involves crimes. Criminal law defines what kinds of conduct constitute a crime, and prescribes the
procedures to be followed when a crime has allegedly been committed. The government prosecutes people
for committing crimes, and the result of criminal trials is either acquittal or some type of punishment for the
guilty party, such as fines or imprisonment. Normally, a criminal trial does not result in any kind of
corrlpensation for the crime victim.
Civil law, on the other hand, generally involves claims in which persons or institutions sue each other.
Civil law, for example, would include cases in which you sue someone else for damages because they have
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breached a contract with you, or because they have injured you because of their negligence. In civil cases,
the plaintiff is normally seeking some compensation or action that benefits her personally; imprisonment and
fines are not normal outcomes in civil cases.
Some types of conduct can result in both civil and criminal cases. For example, a woman who is
raped can ask the police and county attorney to prosecute the rapist criminally. Whether to prosecute will be
the county attorney's decision, not the woman's, but nevertheless the conduct may well lead to a criminal
case. For the same conduct, the woman can also sue the rapist civilly for the medical expenses, pain, and
suffering she endured. The decision whether to file this type of case would be the woman's.

The Distinction Between Federal and State Law
Another basic distinction in American law is between federal and state law. Federal law, obviously,
involves law making by the United States Congress, administration by the president and executive branch,
and adjudication in federal courts and before federal administrative agencies. State law involves those three
functions being performed by the Nebraska Unicameral, governor, and state courts and administrative
agencies.
Some areas of the law are solely subject to federal law, some solely (or predominantly) subject to
state law, and some are subject to both. The law relating to unions, pensions, and employer-provided health
care, for example, is generally subject to federal law alone. On the other hand, the federal government
generally leaves several topics of special importance to women to state law alone. For example, the laws of
inheritance, divorce, parent and child relationships, real property, names and name changes and juvenile
delinquency are all primarily subject to state law. Finally, there are a number of areas where both federal and
state law applies. For example, the law of employment discrimination.

The Court System
The court system is large and complex and, generally speaking, you do not need to know much about
it. If you need to enter the court system, you probably also need to have an attorney who will be able to
guide you. (The exception to this is Small Claims Court, discussed in Chapter 2, where lawyers cannot
appear and, therefore, where you must speak for yourself.) Nevertheless, here is a quick review:
•

Federal Courts. There are three levels of the federal courts. Cases generally start at the
District Court level. That is where trials are held. Then there are two higher levels, which
generally review the decisions of the District Courts: The Courts of Appeals and the United
States Supreme Court.
Nebraska Trial Courts. There are three different types of lower courts in Nebraska:
1) County Courts handle more minor cases, such as traffic violations, civil cases involving
less than $10,000, and probate. They also handle juvenile matters, except in Douglas,
Sarpy, and Lancaster Counties where there are separate juvenile courts.
2) District Courts handle appeals from the county courts, as well as trials in felony cases,
civil cases involving any amounts (but usually amounts more than $10,000), and domestic
relations cases.
3) The Workers' Compensation Court hears cases involving claims for workers'
compensation benefits resulting from work-related injuries and illnesses.
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Nebraska Appellate Courts. There are two different appellate courts in Nebraska:
1) Court of Appeals hears criminal and civil appeals from the trial courts, except for cases
involving a death sentence, life imprisonment, or the constitutionality of a statute. The
latter cases go directly to the Supreme Court on appeal.

2) The Supreme Court hears selected appeals from the Court of Appeals, the appeals
indicated above from the trial courts, and a limited number of other types of cases.
Judges
Federal judges are non1inated by the president and confirmed by a majority of the United States
Senate. Once in office, they hold an appointment for life, unless impeached (which occurs very rarely.)
A different process selects state judges. When a judicial vacancy occurs, individuals who are
interested in being appointed to the bench submit their names for consideration. A judicial nominating
commission, made up of lawyers and citizens representative of both political parties, holds a public hearing
at which the candidates can speak on their own behalf or others may speak for or against any candidate.
The commission then forwards to the governor the names of candidates deemed to be qualified, and the
governor makes a selection from that list.
A judge runs for retention in office at the first general election occurring more than three years after
the appointment, and every six years thereafter. The ballot reads, "Shall Judge [name of Judge] be retained in
office?" If more than 500/0 of the voters choose not to retain the judge, he or she is removed from office and
the vacancy is filled.
Complaints against judges can be filed with the Court Administrators Office in the Nebraska State
Capitol.

Chapter 2. Legal Representation
f you have a plumbing problem, it makes sense to call a plumber. Likewise, if you have a legal
problem, it makes sense to call a lawyer. Sure, you can try to save yourself some money by
ignoring the problem and hoping that it will go away, or by trying to take care of the problem yourself. But the
odds are that the problem will not go away, and if you try to take care of the problem yourself, the odds are
that you will only make things worse.

I

Finding a Lawyer
So how do you find yourself a lawyer? In much the same way that you would find yourself a
plumber.
~

Call your old lawyer. If you had a lawyer who did work for you in the past and you were
satisfied with his/her work, then you ITlight call that lawyer again. If (s)he cannot help you -perhaps your new problem is outside the lawyer's area of expertise -- then (s)he may be able
to refer you to a lawyer who can help you.
Ask around. Ask your friends or other people whose opinions you trust whether they have a
lawyer whom they would recommend.
Look in the Yellow Pages. Look for someone whose ad or listing indicates that (s)he
practices in the area in which you need help. For example, if you have an employment
problem, then look for lawyers who hold themselves out as practicing in the area of
employment law.
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Call the Bar. Rather than looking in the Yellow Pages, you can call the State Bar's Lawyer
Referral Service (800-927-0117). They will give you the names of two or three lawyers in
your region who practice in the legal area in which you need help. If you live in the Omaha
area, you can call the Omaha Bar Association (402-341-4104). While the State Bar's referral
service is free, the Omaha Bar's is not. You will pay $25 for the initial consultation with the
lawyer to whom they refer you. Please note that the referrals are not based on information or
perceptions about the quality of the lawyer's work. It is often just a random referral.
Having a name or two is only the starting point. You need to decide whether you are actually going to
hire the lawyer whose name you have. To do that, you need to meet with the lawyer and make some
judgments about him or her. In other words, go shopping. There is no magic formula. To a great extent, you
have to follow your instincts.

Factors to Consider When Hiring An Attorney:
~

Do you feel comfortable with him or her? You have to be able to trust your lawyer. If you feel
as though the lawyer does not treat you with respect, does not seem interested in helping
you, does not seem to listen to you when you speak, does not answer your questions clearly,
or does not seem know what (s)he is talking about, then you should reconsider hiring that
lawyer.
Does (s)he have experience in the particular area? How important experience is depends on
how complex the matter is and how high the stakes are. A lawyer who has never handled a
divorce before may not be your best bet for a divorce case in which you and your spouse
will each be fighting over custody of the children and the rights to a jointly owned business.
Yet that same lawyer may do just as well as an experienced lawyer in a case with more runof-the-mill issues, and may actually charge less than the experienced lawyer.
How much will (s )he charge? Not all lawyers charge the same fees or make the same fee
arrangements. Ask about fees and expenses. Comparative price shopping may be difficult
because it is often challenging for a lawyer who charges an hourly rate to estimate the
amount of time that a matter will require; there are so many variables that may come into play.
But you ought to ask.
Does (s)he seem to know who's working for whom? If a former client recommended the
lawyer to you, ask the client whether the lawyer kept the client informed about what was
happening in the case, answered the client's questions, and made sure that the client wa s
involved in making decisions about the case. Also ask about how often the lawyer billed and
whether the bills were sufficiently detailed and informative.

So far, the discussion has assumed that you can afford to hire an attorney. But what happens if you
cannot? It depends on whether you are involved in a criminal or civil matter. If you are involved in a criminal
matter and cannot afford an attorney, then the court will usually appoint one for you. A court will not usually
do that in a civil case, however. You will have to either represent yourself (which is called appearing "pro
se") or obtain representation from a legal services provider.
In the past there were three primary legal services provided in Nebraska. However, all three have
now come under the umbrella of Legal Aid of Nebraska. If you are contacting Legal Aid of Nebraska for the
first time with a new legal matter, you are asked to call the tool free AccessLine, (877) 250-2016. Legal Aid
of Nebraska has office located in Bancroft, Grand Island, Lincoln, Norfolk, North Platte, Omaha, and
Scottsbluff. If you live in or about Lincoln, you could also contact the Civil Clinic at the University of Nebraska
College of Law, (402) 472-3271. If you live in or around Omaha you could contact the Civil Clinic at Creighton
University, (402) 280-3068. If the legal service provider cannot help you, then you might contact the
Nebraska State Bar's Volunteer Lawyers Project, (402) 475-7091 / (800) 742-3005.
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Fees
Make sure that you understand and are comfortable with how the attorney plans to charge you for
his or her services. Don't be afraid to ask questions. Most lawyers will not charge you the first time you meet
with them. That first meeting is often called an "initial consultation." Some lawyers view the initial consultation
as limited to the first meeting, and will therefore begin charging you for all subsequent meetings. Others view
the initial consultation as a process whereby they attempt to determine whether they can help you, and
therefore may not begin charging you until they know whether they can help you.
There are three major methods that lawyers use to charge for their services: hourly fee, flat fee, and
contingent fee. A lawyer who uses the hourly fee method will charge you a specified dollar amount for each
hour (s)he works on your case. For example, if the lawyer charges $85 an hour and spends 10 hours
working on your case, (s)he will charge you a total of $850.
Some lawyers who work on an hourly fee basis (for example, some criminal defense lawyers) will
require you to give a deposit, which is sometimes called a "retainer" or a "refundable retainer." In other
words, they will require you to pay money up-front and will charge their hourly fee against that money. If and
when the fees exceed the amount of money you have paid up-front, they will ask you to deposit more
money. At the end of the case, you will get back the amount by which the money you deposited exceeds the
total amount of the hourly fees. A few lawyers, however, will insist on a nonrefundable retainer. Under that
kind of retainer, you will not get anything back -- even if the total amount of the hourly fees is less than the
amount that you deposited. Depending on the terms of the agreement, you may be liable for the difference if
the total amount of the hourly fees is greater than the amount that you deposited.
A lawyer who uses the flat fee method will charge you a specified dollar amount for specified
services. For example, a lawyer might charge you $750 to file a bankruptcy. Flat fees usually assume an
ordinary case without complications. If a lawyer quotes you a flat fee, make sure that you ask if there are
any complications that might occur and, if so, whether they would be included in the flat fee. If the legal work
associated with any such complications would not be included in the flat fee, ask how the fees for that work
will be determined.
A lawyer who uses the contingency method will charge you a percentage of the money you get
either through a court decision in your favor or through a settlement with the other party. For example, a
lawyer may agree to handle your personal injury case in exchange for 33% of your recovery. If you win
your case and the jury awards you $10,000, then you will pay the lawyer $3,333. If you lost your case, then
you will pay the lawyer nothing for his or her time. Contingency fees may be used when the party is seeking
to recover on a money claim -- for example, personal injury, breach of contract, or workers' compensation.
They are not used when the party is the defendant (that is, the person against whom a claim is made), or is
seeking to get something other than an award of money (as would be true for example in a divorce case,
where one is seeking among other things a decree of dissolution of marriage).
Make sure that you ask whether you will be responsible for any costs, and if so, which ones.
Regardless of which fee methods the lawyer uses, (s)he may charge you for various out-of-pocket costs,
including, for example, service costs, recording costs, duplicating costs etc. Also make sure you ask how
often you will be billed and how rrluch time you will have to pay.

Retention Agreements
Once you decide to hire a lawyer, the lawyer will usually have you sign an agreement that states the
matter(s) on which the lawyer will represent you and the terms of that representation, including fees and
costs. Make sure before you sign the agreement that you carefully review it and are satisfied with what it
says.

Working With Your Lawyer
Communications between you and your lawyer are generally covered by the attorney-client privilege.
That means that your lawyer usually cannot tell others (including the court) what you said to him or her and
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what (s)he said to you. So be honest with your lawyer. (S)he cannot effectively represent you if you
withhold information or shade the truth. Remember that your lawyer works for you, and should keep you
informed about developments in your case. The decision whether to settle or drop a case, for example, is
yours to make, not the lawyer's.

Representing Yourself
If you prefer to handle your legal problems without a lawyer, you are perfectly free to do so. One
situation in which it may make sense to represent yourself is when you have a claim for money or personal
property (that is, furniture, clothing, and other things that are not land) that does not exceed $1,800. You can
file that kind of claim in Small Claims Court. Lawyers cannot appear in Small Claims Court so, if you are suing
or being sued in Small Claims Court, you must represent yourself as long as the case is pending in Small
Claims Court. For further information about Small Claims Court, contact the Small Claims Court in your county.
Another situation in which it may make sense to represent yourself is when you need a protection
order under the Protection from Domestic Abuse Act. The clerk of the District Court in your county has a
packet of forms available for seeking such a protection order. The forms are designed for a layperson to
complete on her own. For further information about protection orders under the Act, see Chapter 5 of this
Handbook.
While there are situations in which it may make sense to represent yourself, usually it does not. The
legal system is not user-'friendly.

Meditation
Sometimes you can
mediation. Mediation is the
agreement. A mediator does
help the parties resolve the
mediation.

resolve a dispute without going to court. One way of doing that is through
use of a third party to help two opposing parties communicate and reach an
not make a decision for the parties; (s)he acts in a neutral capacity and tries to
issues in a way both find acceptable. The parties usually share the costs of

Both parties must be willing to mediate the dispute; neither a court nor a party may force mediation on
an unwilling party. Here are some of the disputes that can be the subject of mediation: family matters
(including parenting plans); education disputes; employer and employee disputes, ;business and consumer
disputes; landlord and tenant disputes; and neighbor and community disputes.
Mediation can be initiated through a request to one of the six mediation centers located in Nebraska.
They are as follows:

Central Median Center
PO Box 838
Kearney, NE 68848
(308) 237-4692
(308) 237-5027 Fax
info@centralmediationcenter.com

Nebraska Justice Center
PO Box 1932
Fremont, NE 68025
(402) 753-9415
(402) 721-6790 Fax
nejustice@huntel.net

Lincoln/Lancaster Mediation Center
610 J St., Suite 100
Lincoln, NE 68508
(402) 441-5740
(402) 441-5749 Fax
www.themediationcenter.org
info@themediationcenter.org

Center for Conflict Resolution
PO Box 427
Scottsbluff, NE 69363
(308) 635-2002
(308) 635-2420 Fax
raschmitz@conflictresolutioncenter.com
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Concord Center
3861 Farnam Street, Suite B
Omaha, NE 68131
(402) 345-1131
dblue@concord-center.com

Resolution Center
5109 W. Scott Road, Suite 414
Beatrice, NE 68310
(800) 837-7826
(402) 223-6061
(402) 223-6625 Fax
www.theresolutioncenter.org

Chapter 3. Employment
he employment relationship is a very important one. This chapter will consider the laws that
protect one's interest in employment, except for laws prohibiting discrimination, which will be
T
considered in the next chapter.
Rights Against Discharge
As a general matter, employers have a lot of freedom to hire and fire employees. This is generally
called "employment at will." That is, employers can hire and fire employees "at will," without legal restraint.
There are some restrictions, however. If you are fired, you should consider whether you fit into any of the
following categories, each of which may provide some protection:
1)

Unionized employees. Most unionized employees are protected from discharge unless there is
"just cause." If you are unionized, you should speak with your union representative about
your situation.

2)

Employees with contracts that provide protections. All employees work under an employment
contract of one kind or another. The contract may be as simple as an oral agreement to work
for that day or for an indefinite period, or it may be a letter that you received offering you the
job, or it may be an employment handbook which you received outlining your working
conditions. Promises made in any of these ways may be legally enforceable. If you are fired,
you might think back about whether your supervisor or someone else in authority ever
promised or implied that you would be fired only if you "screwed up," and you might review
any written materials you've received from the company to see if any promises are made in
them about how and why you might be fired. If it appears to you that some promises were
made that were not fulfilled, you should consider contacting an attorney about your
discharge.

3)

Employees who are fired for bad reasons. Nebraska courts recognize that it is against public
policy to permit employers to 'fire employees for certain bad reasons. The list of bad reasons
is not very extensive, but it probably includes being fired (a) for refusing to perform illegal
acts (e.g., for refusing to commit perjury for your company when the government is
investigating it for wrongdoing); (b) for exercising a statutory right (e.g., for filing a claim for
workers' compensation benefits; (c) for fulfilling a public duty (e.g., for agreeing to serve on
jury duty); and (d) for whistle-blowing (e.g., reporting to a government agency that your
employer is violating the law). Once again, if you think you were fired for one of these bad
reasons, you should consider contacting an attorney.

Equal Pay Act of Nebraska
It is unlawful to discriminate on the basis of sex by paying wages to one sex at a lesser rate than the
rate paid to employees of the opposite sex for comparable work on jobs. The law also contains provisions
barring retaliation. Anyone who has opposed any practice made unlawful by the statutes or who has
participated in any manner in any proceeding to enforce the statutes is protected.
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There is a filing deadline. From the date of any alleged harm, the time limit for an Equal Pay charge is 4
years. Federal filing deadlines may be different. However, if you believe you have been discriminated
against, do not wait too long.

Wages and Hours
The minimum wage as this is written (in 1999) is $5.15 per hour. Although there are exceptions to this
requirement for a few employers, if you are paid less than that, you may want to contact the United States
Department of Labor's Fair Wage & Hour Division for information on "Your rights under the Fair Labor
Standards Act" (Omaha - 402-221-4682).
The federal wage and hour laws also requires that most private employers pay you time-and-onehalf your normal rate of pay for any hours worked in excess of 40 hours in any workweek. Thus, if you are
normally paid $10 per hour, you should receive $15 per hour for any hour worked in a week after the 40th
hour. However, there are exceptions to this requirement. For example, public employees may receive
Compensation Time in lieu of payment for overtime work. Nevertheless, if you are not being compensated in
some way for overtime work, you may want to contact the Wage & Hour Division (see above) for more
information about your rights.

Wage Payments
Nebraska law requires that employers pay wages on regular paydays. Employers must give at least
30 days prior notice before changing the regular day on which wages are paid. Nebraska law also requires
that whenever employers "separate" employees (that is, fire them, lay them off, or terminate their
employment in any way), they pay them all the wages that are due on the next regular payday or within two
weeks of the date of termination, whichever is sooner.

Employee Benefits
Employers are not required by law to provide employee benefits, such as health care and pensions.
But if they do provide health care and pensions, they become subject to a number of laws.
The law s on health care and pensons are extrerrely compex. On health care, however, it is important
to know that if you lose your insurance coverage under an employer's plan for alrrost any reason, you are
generally enti~ed to contnue to be covered for a period of about 18 rronths, if you agree to pay the costs. You
would be enti~ed to this contnued coverage, for exaflllle, if you lose your coverage because (a) you were the
employee and you werefired; (b) you had your coverage because you werethe spouse of the employee, and
yourspousewas fired; (c) you had your coverage because you were the spouse of the employee, and you
divorced; or (d) you had your coverage because you were the deperdent of the employee (e.g., her child),
and you were no longer eligble for deperdent coverage (e.g., because you are too old).

Leave Time
Employers with 50 or more employees are required to provide up to 12 weeks of unpaid leave each
year to employees who miss work because of their own serious health condition, or because they must
care for a newly born or adopted child, or for a spouse, child or parent with a serious health condition.

Unemployment Compensation
If you have worked for an employer for quite awhile and then become unemployed, you may be
entitled to unemployment compensation. If you think you may be eligible, you should contact the Nebraska
Unemployment Insurance Service at (877) 725-9918 or https:llwww.uibenefits.state.ne.us/.

Workers' Compensation
If you are injured while on the job, you may be entitled to workers' compensation. Workers'
compensation generally pays for all of your medical bills and for at least some of your wages while you
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cannot work. If you think you may be eligible for workers' compensation, you should contact the Nebraska
Workers' Compensation Court at (402) 471-6468 or (800) 599-5155.

Chapter 4. Discrimination
large number of laws protects you against discrimination. These laws are good and important, but
they are not perfect -- they may not protect you every time you think you've been discriminated
against. The focus here will be on employment discrimination, because the laws are written mostly to protect
against that type of discrimination and because that is one of the most important contexts in which women
suffer discrimination. This chapter will present you with an overview of the major laws protecting you
against employment discrimination.

A

The Types of Discrimination That Are Prohibited
The law prohibits employment discrimination because of race; color; sex; national origin; religion; age;
disability; marital status; and veteran's status. All of these restrictions apply to all types of employment
decisions. That is, one cannot discriminate on the basis of sex (or any of the other factors) in making hiring
decisions; firing decisions; wage determinations; assignments; promotions; demotions, or any other kind of
employment decision.
Sex discrimination includes discrimination based on pregnancy and it includes sexual harassment.
The basic rule with respect to pregnancy discrirnination is that pregnant women have to be treated the same
as other people who have temporary disabilities. Thus, if people with broken arms are given paid leaves until
their doctor says they can come back to work, that's what the employer is required to do for pregnant
women, too. The meaning of sexual harassment will be discussed later in the Chapter.
Disability discrimination is the most recent type to receive protection, and the law in this area is still
developing very quickly. The disability laws protect only "individuals with disabilities," which is defined to
mean people who have mental or physical impairments that substantially limit one or more major life activities.
There are many difFiculties in interpreting this definition, but if you think you rnight be an individual with a
disability who has suffered discrirnination because of your disability, you should consider contacting an
attorney.

What is Discrimination?
What you intuitively think of as discrirnination may not always be discrimination under the law.
Conversely, things that you may not think of as discrimination at all may well be discrimination, as the law
understands the term. This section will describe briefly what the law considers to be discrimination. Once
again, if you think you have suffered discrimination, you should consider contacting an attorney.

The law recognizes five basic types of discrimination:
1) Disparate Treatrrent Discrimination. This is the kind of discrimination that everyone recognizes: The
erfl)loyer sirfl)~ treats sorreone less favorably because of her sex. (We're going to use sex as our
exarfl)le throughout the rest of the Chapter, but generally these ways of thinking about what
discrininatbn is apply to all types of discrimnation, such as race, age, etc.) The difficulty with these
cases is not in deciding what discrinination is (it is using sex as a factor in making the erfl)loyrrent
decision), but in proving that the erfl)loyer actually relied on sex. Generally, the erfl)loyer w ill claim
that the decision was made for other reasons, such as absenteeism, poor work, etc.
2) Disparate Impact Discrimination. This type of discrimination makes it illegal for an employer to use
an employment practice that both has a "disparate impact" against women and that is not required
by "business necessity." Assume, for example, that an employer requires employees to weigh at
least 130 pounds. That requirement would have a "disparate impact" against women, that is,
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because women in general are lighter than men, it would exclude many more women than men
from the job. As a result, the requirement is presumptively illegal. The employer can only continue
to use the requirement legally if it can prove that the requirement is needed for some good
business reason.
3) Reasonable Accommodation Discrimination. This type of discrimination applies only to religious
and disability discrimination. It is used most commonly in disability cases, so that is the example
we will use. Employers are under a duty to "reasonably accommodate" individuals with
disabilities. This means that they must make reasonable changes to job duties, facilities, or
anything else to permit an individual with a disability to do the job. The employer need not make
drastic changes, but anything reasonable (that is, not too costly or disruptive to the job or other
employees) must be done. If an employee uses a wheelchair, for example, the employer is
probably under an obligation to install a ramp for the employee that would permit the employee
entry to the workplace. Reasonable accommodation discrimination is fairly recent and is fastdeveloping. If you are an individual with a disability, and an employer has not been very helpful in
making it easy for you to apply for a job or meet its requirements, you may want to consider
contacting an attorney.
4) Harassment Discrimination. Sexual harassment is a widely known, but poorly understood type of
discrimination. Sexual harassment discrimination occurs when there are unwanted sexual
advances at work. This may take the form of unwanted sexual proposals; crude talk; disgusting
posters; sexual assaults; or any of a wide variety of similar conduct. If anything like this has
occurred to you at work, you should consider contacting an attorney.
5) Unequal Pay Discrimination. The law is not very generous in recognizing wage discrimination, but
there is one fairly narrow context in which a claim can be raised. If men and women are doing
virtually identical work, they must be paid the same. The classic case would be men and women
with the same seniority working side-by-side on an assembly line. It would violate this principle
the "equal pay for equal work" principle - if the men were paid more. Unfortunately, this principle
has a fairly narrow application, because men and women generally do not do exactly the same
kind of work.
What to Do About Discrimination?
If you think you have suffered discrimination, it is probably a good idea to talk to an attorney about the
situation before you do anything else. Because the discrimination laws provide that your employer would pay
your attorney's fees if you won a lawsuit, most attorneys who handle this type of case should be willing to
meet with you initially free of charge. If you have a strong case, you should be able to find an attorney wh 0
will represent you without charge.
The first formal step to pursue a discrimination case is to file a charge with the Nebraska Equal
Employment Opportunity Commission. They may also provide you with informal advice about your situation.
The Nebraska Equal Employment Opportunity Commission's Lincoln number is (402) 471-2024 or (800) 6426112. Spanish-speaking services are available from the Commission's Scottsbluff office, which can be
reached at (800) 830-8633.

Chapter 5. Domestic Violence and Sexual Assault

D

omestic violence and sexual assault happen at alarming rates in Nebraska and the United States.
The majority of victims are women and children. However, sexual violence also occurs in lesbian
and gay relationships, in transgendered relationships, in bi-sexual communities, as well as among married
and unmarried people. A complete stranger can also perpetrate sexual assault.
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If you are the victim of domestic violence or sexual assault or a witness to such a crime, you can call
the nearest domestic violence sexual assault program. The statewide hotline number is (800) 876-6238. You
do not need to give your name or any information about your identity if you don't want to. Program advocates
are available 24 hours a day to provide safe shelter; counseling; accompaniment to the hospital or police
station; assistance through court proceedings; and many other services. You can talk to them about
reporting the crime to law enforcement and the pros and cons of doing so.
Identifying yourself as a victim of a domestic violence or sexual assault does not mean that you are to
blame for what is happening in any way, or that you must leave the situation immediately. Your safety is
what you should be most concerned about.
Proceedings in Criminal Cases
There is discretion in the crirrlinal justice system with regard to how to treat a report of a crime. A
police officer decides whether there is sufficient cause to make an arrest. A prosecutor (federal, state, or
local government) decides whether to bring criminal charges and which crimes to charge. In domestic abuse
cases, the prosecutor is the County Attorney. She or he may plea bargain with the accused.
A judge decides whether to divert a case out of the criminal system. If the case goes to trial and the
defendant is convicted, the judge decides what punishment to impose. Punishment can be imprisonment;
probation; fine; or restitution to a victim. The Legislature sets the range of punishment options for each
crime,. and within that range the judge selects the particular sentence to impose. A misdemeanor is a crime
for which the maximum potential punishment is imprisonment for one year. A felony is a crime for which the
potential punishment is imprisonment for more than one year.
If You Are Charged With a Crime
The basis of the American system of justice is a presumption of innocence. A person accused of a
crime is entitled to be represented by a lawyer. If she or he cannot afford a lawyer, then she or he is entitled
to have a lawyer paid for by the state. If you are charged with a crime, you should speak to your lawyer
before making any statement.
If You Are a Crime Victim
If you are a crime victim, you may sue the defendant to compensate you for any injury you suffered.
In addition, you may seek compensation from the Nebraska Crime Victims Reparations Committee. (In the
event the victim is killed, his or her family may apply for compensation.) To be eligible for Crime Victims
Reparations, you must report the crime to the police within three days from its corrlmission, or as soon as it
could reasonably have been reported, and you must file your claim for compensation within two years from
the date of the crime. Among other things, you may be compensated for medical and mental health
counseling expenses, and loss of wages and future earning potential.
Sexual Assault
Sexual assault, or rape, is a crime of violence. Under Nebraska Law, there are three degrees (or
levels) of sexual assault:
First-degree sexual assault is intentional, non-consensual penetration. It is punishable by 1-50
years.
Second degree sexual assault is intentional, non-consensual touching of intimate parts, including
breasts, buttocks, inner thighs, and genitalia, resulting in severe injury. It is punishable by 1-20 years.
Third degree sexual assault is intentional, non-consensual touching of intimate parts that does not
result in severe injury. It is punishable by up to 1 year.
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Sexual assault can also occur when a person penetrates or has sexual contact with someone who
is mentally or physically disabled or is underage. In these cases, the victim by law is considered unable to
consent.
Sexual assault is committed when the perpetrator uses force, the threat of force, coercion or if the
perpetrator disregards the victim's verbal and/or physical refusals of the sexual contact. The law recognizes
that sometimes it is useless for the victim to try to refuse the sexual contact. In these cases, the law does
not require that the victim resist the assault verbally or physically.
Sexual assault includes marital, acquaintance, family, or date sexual assault. When a woman goes on
a date or spends time with friends, it does not mean she has agreed to sexual activity. Similarly, marriage
does not mean you must provide your spouse sex on demand.

Reporting Sexual Assault
Of all violent crimes, sexual assault is the least likely to be reported. It is estimated that 60-90% are
unreported. This may be due to social and cultural sensitivities as well as personal factors of fear and
privacy. Telling the police about what happened can be embarrassing, difficult and scary. You and the rapist
are probably the only people who know what happened, and the perpetrator's version of the facts most
likely will not be the same as yours. Reading about other victims of sexual assault in the daily paper can
unfortunately persuade any victim to think more than twice about reporting an assault.
The benefits of reporting a sexual assault include alerting the community to an attacker and holding
that attacker accountable. It can also provide you a private and public acknowledgement of what has
happened to you. Sexual assault is a crime and not your fault, whether or not it can be proven in a courtroom
beyond a reasonable doubt.

Medical Care
It is important to get medical care after a sexual assault as soon as possible. You can be examined
for injuries, some of which you may not be aware of, given antibiotics to prevent bacterial sexually
transmitted infections, and can get medication to protect against pregnancy. You can also have base line
tests for other sexually transmitted diseases.
It is important to have a follow-up appointment with the hospital or a private doctor 2-3 weeks after
your first visit. A pregnancy or sexually transmitted disease may not show up for several weeks. Keeping
your body healthy is part of healing from the rape.

Hospitals are mandated by law to call the police whenever they treat a rape victim. However, the
decision to make a formal police report is still yours. This can be a hard decision. Staff from crisis
centers are available 24 hours a day to meet you at the hospital or police station. If you are considering telling
the police about the rape, a forensic exam can be conducted to collect evidence from your body that may be
used later to convict the rapist. This is only done at a hospital.
If you are raped, it is important to:
~

Find and maintain a support system.
The rape hotline is a good place to start: (800) 876·6238.
Get immediate medical attention. Hospitals are mandated by law to call the police if you
tell them you are a rape victim. However, the decision to make a formal report to the
police when they arrive is still yours.
Report the crime to the police if you feel safe in doing so.
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To aid the police investigation, these steps may help preserve evidence:
~

If the rape has just occurred, don't shower or bathe before the medical exam.

~

Until the police have dusted for fingerprints, do not touch smooth surfaces, such as
telephones, that the rapist may have touched.
Save all of your clothing and personal items from the crime in a brown paper bag and
give them to the police.
Document any injury you suffered, either by photograph or by showing it to someone
you trust.
Put an answering machine on your phone and let it answer your calls. If the rapist
calls, save the tape.

Don't try to trap or confront the rapist on your own. If further contact with the rapist is possible,
discuss that with the police before it happens. Sexual assault investigators may need to talk with you
several times, as any traumatic event makes it difficult to remember things as clearly as we normally do. The
police are on your side; you are working together to hold the rapist accountable.

Legal Process
If you report a sexual assault, you may be asked or subpoenaed to testify at the trial and at a
preliminary hearing at which the judge will decide if there is enough evidence to warrant a trial. A subpoena
is an order to appear before a judge or jury. If you do not appear, you may be charged with contempt. The
local domestic violence sexual assault program advocates can support you during the trial. Victim Witness
Units are also in many counties where your case is being investigated, and can offer valuable assistance as
well.
The rapist has a right to defend himself and may bring up your past sex life. The defendant's lawyer
will not ask you questions about your past sex life unless the judge decides the information is important for
the trial. She or he will decide this when the jury is not present. Another common defense strategy is to claim
that the report of the assault is false. Be prepared for this, but remember that according to the FBI, the
percentage of falsely reported sexual assaults is the same as the percentage of false reports of all other
serious crimes - only between 2 and 4 percent.

Domestic Violence
Domestic violence, commonly called battering, is characterized by a pattern of intentional coercive
behaviors that include repeated physical abuse; psychological abuse; economic abuse; sexual assault;
destruction of pets and property; progressive social isolation; deprivation and intirnidation.
Under Nebraska law, physical abuse is causing or atternpting to cause bodily injury, or placing
another in fear of imminent bodily injury. If you are physically abused or threatened with physical abuse by a
family or household member, you can call the nearest domestic violence sexual assault program. The
statewide hotline number is (800) 876-6238. You do not need to give your name or any information about
your identity if you don't want to. Staff are available 24 hours a day to provide safe shelter, develop a safety
plan, counseling, accompaniment to the hospital or police station, assistance through court proceedings and
many other services. You should talk to them about reporting the crime to law enforcement, and the pros and
cons of doing so. If there is an immediate threat to your life, call the police for help. Family or household
members include spouses or former spouses; persons who are not married but are living together or who
have lived together in the past; persons who have a child in common; and individuals related by blood (for
example, children) or affinity (for example, in-laws). Battering occurs in many dating relationships as well,
although the law looks at these crimes differently for purposes of protection and harassment orders, as well
as for reporting purposes.
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If the police are called at the time of an attack, they may make an arrest or issue a citation and permit
the person to stay out of jail. If arrested, and she or he posts bond, a hearing will be held within 2-4 weeks.
If she or he does not post bond, the hearing will be held the next day court is in session. At the hearing, the
person you accuse will be formally charged and she or he will enter a plea. If she or he pleads not guilty, a
trial date will be set. Depending on the judge, a "no contact" order may be issued ordering her or him to have
no contact with you.

Protection Orders
If someone is physically abusing you, you can get a protection order. The protection order can forbid
her or him to:
1. Have any contact with you;
2. Restrain you in any manner;
3. Threaten, assault, molest, attack or disturb you or your minor children; or
4. Enter your home.
A judge of the District Court or County Court will issue a protection order, after an application by you
that includes specific information on why you seek the order. You may obtain an application form at the
District Court Clerk's office, the local domestic violence program or Victim Witness Unit. An advocate or
Victim Witness Unit employee can help you fill out the form.
The first order a judge issues is a temporary protection order. It takes effect once the sheriff notifies
the person you accuse. The temporary order may include a date for a formal hearing, or require the person
you accuse to request a hearing date. Depending on the facts, the judge can enter an order to be in effect
for a year or may cancel the protection order.
Your children may be included in a protection order, or you may have to request a separate
protection order on their behalf. If your spouse is the abuser and custody or child support is at issue, you
may want to file a dissolution of marriage (divorce) action and seek temporary custody and support. You
also may obtain a restraining order against your spouse as part of the divorce.
If you feel that a protection order is no longer necessary in your situation, you can ask the judge to
withdraw the order. It may be useful to talk with a domestic violence advocate, to discuss how the legal
system in your community may react to the withdrawal of a protection order. An advocate can also help you
to evaluate your risk of future harm if no order is in place.
Violation of a protection order results in arrest and possible fine or jail. Protection orders are not failsafe, however. Your abuser may be undeterred and could assault you before you can get help.

Harassment Orders
If §!JY person is harassing YCXJ, yCXJ may be able to obtain a harassment order. This person dres not need to
ft any intirmte relationship as the person w CXJld in getting a protection order. Therefore, if yCXJ are dating a person
but have never lived w th them or hoo a child in COl1TTll1, a harassment order may assist in YCXJr protection.
Harassment means a person is engaged in a knowing and willful course of conduct that seriously
terrifies, threatens or intimidates the person, and which serves no legitimate purpose. "Course of conduct"
includes following, detaining, restraining, stalking, repeatedly telephoning, contacting or otherwise
communicating with the targeted person.
Like a protection order, a judge of the District Court or County Court issues a harassment order after
an application by you that includes specific information on why you seek the order. You may obtain an
application form at the District Court Clerk's office, the local domestic violence program or Victim Witness Unit.
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An advocate or Victim Witness Unit employee can help you fill out the form. The harassment order can forbid
the person to:
1.
2.
3.

Restrain you in any manner;
Harass, threaten, assault, molest, attack or disturb you; or
Telephone, contact or otherwise communicate with you.

Resources Available
The Nebraska Domestic Violence Sexual Assault Coalition is a statewide network of local domestic
violence/sexual assault programs. Its members are committed to ending violence against women and
children. The statewide hotline number is (800) 876-6238. The major work of the Coalition is to ensure
that adequate emergency services are available to women and children who seek safe space, confidential
support and advocacy. Nebraska's network of programs provides emergency services, information, and
assistance to survivors of domestic and sexual violence. Although services vary throughout the state, each
program provides the following assistance at no charge:
1.

24 Hour Crisis Line offering confidential support, information, and access to services.

2.

Emergency Safe Housing in shelters, private homes and motels, where women and
children may escape further violence.

3.

24 Hour Emergency Transportation as well as transportation to court, medical
services, and other community agencies.

4.

fv1edical Referrals, as well as staff and volunteers to go with you to hosplal emergency
rooms and local medical offices for treatment of injuries or for a rape exam.

5.

Legal Referrals, assistance with protection orders, as well as staff and volunteers to
go with you to court proceedings.

6.

Crisis Support and Counseling.

7.

Education and Prevention Programs for children and young adults.

Chapter 6. Credit
Contract Obi igations
contract is a binding agreement between two or more persons, in which goods or services are
provided in exchange for money or something else of value. It may be written or oral or a
combination. Examples would include: an agreement for the purchase of a home; a sales or installment
contract for the purchase of an automobile, appliance or other consumer good; an agreement for a home
repair; a lease for an apartment or business space; or an application for a credit card.

A

In order to be legally binding and enforceable, a contract must be signed by parties who are 19 years
of age or older (or younger, if married or emancipated from their parents), by parties who are competent to
sign (for example, not legally insane at the time), and it should not be entered into by fraud, coercion or
misrepresentation. The contract should include everything on which agreement has been reached. Once you
sign a contract, you are obligated to fulfill its terms, so it is important that you understand all terms and
conditions prior to signing. If you sign a contract as a cosigner with another person, you will be responsible
for making payments if the other signer defaults. Certain types of sales contracts, for example, door-to-door
sales, permit the buyer to cancel within three business days. For the most part, however, if you simply
decide against a purchase, that alone will not release you from the contract. If you fail to fulfill the terms of a
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contract, the other party may file a lawsuit against you for breach of contract (that is, that the contract has
been broken) and ask for damages to be paid or for the contract to be enforced. In addition, a contracting
party may use repossession of goods or garnishment of wages, in order to satisfy any monetary amounts
that are due because of breach of contract.

Use of Credit
Credit involves making a purchase over a period of time. The amount due would include the purchase
price and additional payments for interest and service charges. Credit might take the form of an installment
loan 'from a financial institution or the use of a credit card obtained from a bank, store or other type of
creditor. In agreeing to a contract for credit, the seller may continue to have rights to the property until the full
purchase price and finance charge has been paid.
In general, it is quite easy these days to obtain credit, that is, to borrow money for purchases. You
should carefully evaluate your income and expenses to determine how much credit is advisable. A general
rule used is that the amount you pay each month for your consumer debt should not be more than 15% of
your income remaining after you have paid for your taxes and housing expenses.

Determination of Credit
Before extending credit, a potential creditor will evaluate:
•

Your Income. Whether your income permits payments beyond your basic needs, and how
likely it is that your income will continue.

•

Your Credit History. If you have borrowed in the past, and your record of repayment.

•

Your Net Assets. Any savings or resources that might be available for repayment, and any
debt owing against those assets,

•

Availability of Collateral. Whether the item being purchased will "secure" the loan, that is, be
available for repossession in the event of non-payment, and be sufficient in value to cover
the amount of the loan.

Maintaining a checking account and a charge account will improve your chances of obtaining credit.
So would establishing a pre-arranged credit line with your bank. The federal Equal Employment Opportunity
~ct prohibits lenders from discriminating against you on the basis of race, age, sex, marital status, or receipt
of public assistance. It applies to all forms of credit providers, business, consumer, education, and home
financing. If a lender denies you credit, he must notify you within 30 days of the completion of your
application, and explain the reason for the refusal. The act does not guarantee the granting of credit, only
that a creditor apply the same standards to all applicants.
The Fair Credit Reporting Act gives you the right to see your credit history and to know how it has
been used for credit or employment inquiries. It also requires that upon your request, a credit bureau should
provide you with a summary of your file and should also investigate any errors that you may find. Usually the
request must be in writing, and usually any corrections requested must also be in writing. If you are
interested in checking your credit history, you should contact the credit bureau by phone and ask what
procedures to follow and whether there is a cost involved.
If you are married, you may have credit that is carried and reported in your husband's name alone.
You should advise stores or other creditors that you want those accounts to be reported in your name as
well as your husband's. Creditors are legally obligated to report at your request your use of any account on
which you sign, pay the bill, or are liable. You should check with the credit bureau to be sure you are on file,
and shared accounts in your husband's file are listed in your file as well.

If you were marred and now divorced or separated, you can still apply for credl on the basis of
accounts you used to share with your husband. Credlors may not legaly cancel credl autormtically upon the

16

occurrence of divorce, separation or death of a spouse. tf your spouse's incorre was used to grant credl
origilally, a credlor may ask for a suppemental appl[;ation derrnnstrating your incorre, if there has been a
change in status. Credlors mJst treat all regular provable incorre equaly, and rrust count sources such as
publ[; assistance; alirrnny; pensbns; and part-time employment. The status of an ex-husband may be asked
about if you are using alirrony as a source of incorre to suppcrt your appl[;ation. tf necessary, you may offer
proof that a joint account with your husband either did or did not reflect your credl worthiness.
If you are to be married, you may keep your own credit accounts and credit record. A creditor may
not inquire about your husband unless his income is to be relied upon, or unless he will be using the account
or be liable for it.
Denial of Credit

If you are denied credit you must be given exact reasons why, or at least be told that you have a
right to know why. You must request the reason for denial, in writing, within 60 days; the creditor then has
30 days to answer. The same rule applies if you are granted credit, but for a lesser amount than for wh ich
you applied. If you have asked to see your credit file and asked for corrections to be made, you should
recheck it to be sure any changes have been made.
Negative information can be kept on file for seven years and the filing of bankruptcy for 10 years.
However, you are entitled by law to include a 1~O-word letter in your file explaining delinquencies. This
comment by you becomes a part of your record and will be given to future creditors. You might include in this
letter information about an employment loss, illness, business failure, or death in the family that affected your
ability to meet a credit obligation.
If you reapply for credit after being denied initially, you should provide additional information as to
why you feel your application should be reviewed. You might also try to contact the person responsible for
evaluating the credit application directly. If these actions fail, it pays to shop around, as different credit
managers have different attitudes and perceptions.
If you feel your credit rights have been violated, and that you have been denied credit illegally, you
should contact the Nebraska Department of Banking and Finance.
If you use credit cards, you are protected under the Truth in Lending Act if your card is lost or
misappropriated through fraud. For example, if a store clerk makes an additional imprint of your card or a
caller obtains your number over the phone through deception, your liability for charges in these occurrences
is limited to fifty dollars for each account you have or limited immediately upon notification of card loss.
Debts 'from Your Marriage

So long as you and your spouse are married, even if you are separated, you both owe for the
"necessities of life." An example of a necessity of life is medical expenses for either person. Even if a bill is
in only one name, or even if you did not sign for your spouse to receive medical attention, you both can be
responsible for paying such bills.
tf you are divorced, the court usually w ill say who is to pay w hat. However, as far as your creditors
are concerned, they still can look to both of you for payment, providing both of you signed the contract to
secure such debt. A divorce decree, which says that yoor spouse rrust pay the bills, does not take your name
off the bills. tf your spouse does not pay for them, the creditor can come to you. tf the debt is secured the
creditor can take the furniture, car, household goods, or whatever else you put up as security for the loan.
Whenever you have problems with creditors whom your spouse is supposed to be paying, see a
lawyer. There may be things (s)he can do to enforce the divorce decree that may help. If you ever hear that
your spouse is filing a bankruptcy, see a lawyer.
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Debts and Collection
Various means are available to collect an unpaid debt. If the debt is secured with the property
pledged as collateral, it might be repossessed and sold to satisfy the debt. If there is an amount owing after
repossession and sale, the creditor could still obtain a judgment against you for the remainder owing. If the
debt is unsecured (that is, if there is not property pledged as collateral for the debt), a creditor will contact
you for repayment and you may be able to negotiate an acceptable payment plan. A credit counseling
service may be of assistance in helping you to arrange a plan of repayment that will deal with all of your
creditors and yet allow for the limitations of your budget. If you fail to negotiate repayment satisfactorily, the
creditor may refer your account to a collection agency or you may be sued for repayment. Under the Fair
Debt Collection Practices Act, you are protected from abusive debt collection practices. A collector may not
call you at unreasonable times, at your place of employment, or in other ways threaten or harass you.

Bankruptcy
Bankruptcy is the legal declaration that you are unable to pay your debts. It is limited to situations
where you have huge debt, with no hope of repayment. By filing bankruptcy, you may pay either all or part
of your debt but under the protection of the bankruptcy court, or you may have most of your debts removed.
While such an action is pending, creditors may take no further action towards collection.
You must think seriously about the consequences before you file for bankruptcy: It will be recorded
on your credit history for 10 years, and may have an impact on your ability to obtain credit even after that
time. You should also know that bankruptcy might not be useful if your debts are due to a continuing problem,
such as an illness. The bankruptcy only deals with present debt and offers no protection for future debt you
may incur.
Bankruptcy involves the legal expense of an attorney, and court costs. It also requires you to appear
in bankruptcy court in Omaha, Lincoln or North Platte.
(More details of bankruptcy can be found in Chapter 15)

Chapter 7. Property
or the law, property falls into two categories. Real property is "unmovable property," such as land
and buildings, while personal property is "movable," and includes items such as clothing;
household goods; jewelry; money; stocks and bonds; and other personal possessions. As an owner of
property you have legal rights and obligations. An obligation would be the payment of taxes based on its
value. A right would be the right to dispose of it by selling, giving, or willing your property to someone else.

F

Inheritance
Inheritance is governed by your personal wishes. If you make a correct will, you generally have the
right to leave your property to anyone. (There are some limits on this, primarily to protect spouses from being
totally disinherited. Nebraska law provides that if a wife is not in the will of her husband, she can still choose
to inherit 500/0 of the total estate at her husband's death.) Property left by a deceased person is called an
estate. Funeral and administration expenses are paid out of the estate. If there is property left after taxes
and debts are paid, it goes to the people named in the will.
When a person dies without a will, only spouses and blood relatives inherit property. This means that
if you are living with someone to whom you are not married and you Wish to leave some or all of your
property to that person, you will have to make specific provisions in a will to ensure that the property goes to
that person on your death.
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Estate Planning
An estate plan is the plan a person develops for leaving property to others after death. The most
common reason people make an estate plan is to pass property fairly (and peacefully) to their heirs with the
least amount of taxation. An estate plan is also useful to deal with minor children. Even if you do not have a
large estate, you can provide in a will that certain individuals become the guardian and conservator for your
children.
Estate planning can be considered both financial and life planning. In its simplest form, an estate plan
can consist of arranging for the distribution of one's property through a will. As more property is acquired,
the plan becomes more complex, and it may include setting goals for investments; developing a gifting plan;
establishing trusts; or other methods to distribute property to heirs. The emphasis of an estate plan will shift
as you grow older, and your needs change from acquiring property to passing it to your heirs.
Perhaps the ultimate goal of an estate plan is to allow the full use and enjoyment of property during
your lifetime, and then to have the property passed on to designated heirs after death with minimal expenses
and taxes. In developing an estate plan, you need to consider factors such as preserving your property's
value until death, maintaining enough liquidity (cash flow) for emergencies, and the effects of inflation and
legal changes. Because neither inflation nor law remains constant, it is necessary to review your estate plan
every three to five years or as circumstances change.
Estate planning is a complex area, and the creation of a viable plan will usually require the assistance
of an estate planning team. The members of this team will be able to explain the laws involved in probate,
estate taxes and the possible benefits of the various estate-planning tools. This estate planning team may
include an attorney; accountant; insurance representative; trust officer or tax consultant. In choosing these
professionals, ask about their expertise in the area of estate planning. If the professionals you are currently
working with are not well versed in this area, you may want to consider the advantages of working with
someone familiar with your situation and the advantages of working with professionals knowledgeable in the
estate planning area.

Wills
The most basic estate-planning tool is the will. The will sets out how your property will be distributed
at your death. Two of the most important reasons for making a will are to appoint the personal representative
of your estate, and to name a guardian for any minor children.
Many people have property of high or sentimental value, and want specific persons to be the
beneficiaries of that property. A carefully drawn will can distribute your property and maximize the tax
benefits. You should have an attorney prepare your will, because there are certain legal formalities that must
be observed for the will to be probated after your death. Probate is the process by which a will is accepted
by a court as the last legal statement of the deceased's intentions for distribution of the estate.
If you do not have a will, the state has a formula that determines how your property will be
distributed. Dying without a will is called dying "intestate." The intestate estate is the total property of the
person who died without a will, except property that is transferred by insurance contract; joint account;
trust; or joint tenancy. When a person dies intestate, Nebraska law specifically describes which relatives will
inherit your property.

Titling Property
Estate planning may very well begin with the way your property is titled. How property is titled will
determine how it will pass to heirs upon your death. The title also has an effect on the percentage of the
property's value to be included in your estate for taxation.
It is very important that you not attempt to set up a life estate or trust on your own. The issues are
very complicated and professional advice from a lawyer, an accountant, or both is essential. Information is
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provided here merely to help you think about what you might discuss with professionals, and to help you
understand what they are suggesting.
Joint Tenancy with Right of Survivorship
This is a method of owning property held by two or more persons with all owners holding an
undivided interest. If you and your husband own property jointly, at your husband's death the property will
automatically pass to you, and vice versa. JOintly owned property is not subject to the terms of a will
because this type of ownership means that the property passes automatically to the remaining owner when
the other owner dies.
Spouses often hold some of their property in joint tenancy because of the ease of transferring title to
the surviving spouse with a minimal amount of time and expense. Jointly owned property also avoids probate
proceedings. If you and your husband own a joint checking account, you can continue to use the checking
account following your husband's death. You will be able to get into your jointly owned safe deposit box.
This is not true in all states. Some states freeze jointly owned property upon the death of one of the owners.
If you hold joint property in another, it may be a good idea to inquire about the continued use of that property
if your spouse should die. In contrast, a co-owner's share in a tenancy in common asset passes through the
co-owner's estate at his or her death.
Tenants in Common
This is a form of ownership by more than one person. A tenancy in common does not include the
right of survivorship associated with a joint tenancy. As a result, each owner's undivided interest in property
as a tenant in common is a separate property interest that passes as directed by the owner in his or her will
or by intestate succession.
Life Estates
You may be creating two smaller estates by the way you title your property. If the value of your
husband's estate is high enough to create a taxable situation when his property is passed to his heirs, you
might consider the creation of a life estate.
If your husband dies and leaves you with a life estate, he is giving you the right to use his property
during your lifetime, but when you die the ownership of the property automatically passes to someone else
(for example, to your Children). Obviously, you may also choose to create a life estate for your husband with
your property. When you have a life estate in property, you have control over the property and receive all
profits from the property, but your ability to sell the property is limited. When you die, the property will pass to
your children or the heirs your husband designates in his will. The property never becomes a part of your
estate and is not subject to estate taxes at your death. Therefore, the property is only taxed at the death of
your husband. Had the property passed to you first and then to the children, it may have been taxed at that
transfer and again after your death. The second taxation can be avoided or reduced substantially by using a
Iife estate.
Trusts
The use of trusts is another means of transferring property. Trusts are created by placing the
property with a trustee for the benefit of your heirs. The trustee administers the trust, and should be
someone in whom you have confidence. Depending on the type of trust, there can be significant tax
consequences from a transfer of ownership to a trust. As a result, you should only use a trust upon the
advice of lawyers and accountants.
If you and your husband have minor or dependent children that you need to provide for in case of
your deaths, a trust can be a valuable tool. A trust might be set up for your children's education. You may
simply want to create a trust so the child is assured financial support with the eventual transfer of property
to the child at a specific age. You may have a handicapped child or dependent that has special needs. A
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trust can be established for any of those needs, and can provide continuous care. Further, a trust
established for minor children can avoid the necessity of a conservatorship for your children at your death.
Trusts can take effect during your lifetime or at your death. Irrevocable trusts are frequently used for
estate tax savings. By placing your property in a specific type of irrevocable trust with the trustee having
complete control, the property will be excluded from your estate, which may reduce the amount for an estate
tax determination. You will be able to ensure proper management of the property for your children or other
heirs by careful selection of a trustee who has expertise in the management of property.
Attorneys or trust officers may recommend the use of a trust when preparing an estate plan for you
and your husband. The attorney may suggest that your husband set up a trust for your benefit or for
potential tax savings. Your husband can name you as the successor trustee (after himself) and even as a
consultant, and require that the trustee consult with you prior to the disposition of any property. The trustee
will make provisions for support, education, and other needs. Although you may wish to have someone
manage the property immediately upon your husband's death, you may decide to begin a business of your
own or sell the property and invest it in some other manner. Unless the trust is carefully drawn, the trustee
will be the one who ultimately has control over the property.
Living Trusts
A "living trust" is an agreement created during your lifetime between you (the "grantor") and a trustee
who is responsible for managing specified assets for named beneficiaries according to your instructions.
The trustee can be you; another person; a bank; or a trust company. The beneficiaries are the persons you
choose to receive the benefits of the trust. A living trust may also be called a "revocable trust", meaning you
may change or cancel the trust at any time. (In contrast, there are also "irrevocable trusts," which
be
amended or canceled once established.)
One reason people choose living trusts in conjunction with a will is to avoid probate. Probate is the
process by which ownership of the assets of an estate is determined. Probating a will can be (a) Time
consuming (it can take from 5 months to 2 years to complete the entire process); (b) Somewhat more costly,
(c) Less private (all wills are a matter of public record); and (d) Is required to be conducted in every state
where real property is owned. This can further complicate the process because there may be differences in
each state's probate laws. However, in Nebraska probate is a relatively simple process, and you will only be
successful in avoiding probate if you have transferred all of your assets to your living trust prior to your
death. Any assets over $25,000, or any real property not transferred to your living trust prior to your death,
will still require probate proceedings. Further avoidance of probate does not mean avoidance of inheritance
tax proceedings. This is a legal proceeding that still requires the involvement of a lawyer, and still exists
whether or not you have otherwise successfully "avoided" probate.
Other reasons for establishing a living trust are the flexibility they provide during your lifetime (you
can choose to fund your trust at an advanced age and turn all financial matters over to the trustee to
handle); the protection from a conservatorship (if you become incapacitated, in conjunction with a durable
power of attorney, the trustee can fund your trust and handle your financial matters rather than through a
court-appointed and court-monitored conservatorship); and the creditor protection that a properly drafted
trust can provide to your beneficiaries.
In terms of tax savings, selecting a living trust over a will as your testamentary vehicle is not
necessarily more beneficial. It will depend on how the will or trust is set up. Using a trust as a part of an
estate plan may save federal estate taxes. If you are interested in setting up a living trust, you should contact
an attorney.

Inheritance Taxes
In 1984, the Nebraska Legislature passed a law, which eliminated all taxes when property is
transferred between spouses, and eliminated the lien on the property. In Nebraska, the spouse is exempted
from any inheritance tax. Children, parents, brothers, sisters, and sons/daughters-in-Iaw are exempted 'from
the first $10,000. Percentage rates are set for inheritance taxes due above this amount and for other
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bene'ficiaries of the estate. The person inheriting your property is liable for this tax, although you may direct
in your will that your estate pay the tax. The inheritance tax is due and payable 12 months after your date of
death, and is payable to the County Treasurer in the county in which the property is located. If the tax is not
paid within 12 months, interest is assessed and charged from the date of death.
The rate of the inheritance tax is dependent upon the relationship between the decedent and the
person inheriting the property. Any children, or direct descendants pay a tax of 1% of the market value of
the property over $10,000 received by the heir. The percentage of tax increases on property inherited by
persons not direct descendants. Taxes are imposed upon the value of the property inherited by each
beneficiary. There are several allowances and deductions available that will reduce the amount of tax owed.
These include the Homestead Allowance; funeral expenses; court costs; and others. Your attorney will be
able to explain these deductions to you and assist you in filing the necessary forms.

Federal Estate Taxes
Federal estate tax is assessed on estates in excess of $2 million. The tax is imposed through a
unified rate schedule, and includes a unified credit available to shelter the first $2 million of taxable transfers
from the payment of any tax.
A federal estate tax return must be filed and taxes paid within nine months of the date of death. Your
attorney or tax professional will be able to prepare the Federal Estate Tax return (Form 706).

Probate
Probate is the court proceeding which establishes the legal transfer of property to new owners
following the death of the prior owner. The appointment of a personal representative is made, and timely filed
claims are enforced against the estate during probate proceedings. If you are the personal representative of
an estate, you will be working with the attorney during the time the estate is being probated. The attorney will
probably handle most of the business, but it will help you to have an understanding of the probate process.

In Nebraska. the County Court has iurisdiction over the probate process

Basic Steps in Probating an Estate
•
•
•
•
•
•
•

File Will with County Court, and request the appointment of a personal representative.
Court appoints a personal representative.
Letters of personal representative issued by Court.
Commencement of estate's administration and distribution of assets.
Inventory of assets presented to Court within 3 months following the issuance of Letters.
File Petition for Determination of Inheritance Tax within one year from date of death.
File pleadings to request the Court to discharge the personal representative after completion of the
estate's administration.

Gifts
If you and your husband wish to decrease the size of your estate, one option may be to initiate a
gifting program. You can give $12,000 each year to whomever and to as many persons as you wish without
a gift tax. You and your husband can jointly give $24,000 per donee. If you are considering a gift, talk with
your attorney to determine other death tax consequences possible and inquire about the Crummey Trust.
If you give life insurance policies on your life within three years of death, the proceeds of the life
insurance (death benefit) will be included in your gross estate whether or not a gift tax return was required
to be filed.
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Corporations and Limited Liability Companies
Ranchers, farmers, and owners of closely held businesses may find incorporating their business to
be beneficial.
By incorporating your family business, you may give your children or other heirs shares of stock. By
giving away shares, the property remains intact and does not split up the income-producing unit into small
parcels. Your farnily members will have an interest in the property while you and your husband continue to
operate the business. It is difficult to make a gift of land or a portion of a business for exactly $10,000, but
the issuance of stock simplifies the gifting program while reducing the size of your estate. If you or your
husband wish to remain as the principal owners and operators, you will need to retain a majority of the
voting stock. Or by selling stock, you can gradually turn the operation over to a daughter or son who will
continue the family business and at the same time relieve you and your husband of management decisions,
as you grow older. At your death, only the value of the stock you own will be included in your estate for
estate taxes.

Life Insurance
Life insurance is one asset most people own. Life insurance is used in estate planning for a variety
of reasons; it gives the estate some instant liquidity to pay for final expenses and taxes, as well as giving
flexibility to your estate plan.
If you purchase a life insurance policy on your life, you are the insured. You may choose to remain
the owner of the policy or name someone else as owner. The owner has complete control over the policy.
The owner pays the insurance premium, may use the policy as collateral, take out a loan on the policy, cash
the policy in, and name the beneficiary. The 'beneficiary' is the person who will receive the proceeds of the
policy at the insured's death. Insurance proceeds become a part of your estate if you are the insured and
ow nero Consequently, the policy proceeds are subject to federal estate taxation. Even if the insurance is not of
great value, the addition of death proceeds to an estate may cause a taxable situation. Insurance proceeds are
deductible for Nebraska Inheritance Tax determination unless the proceeds are left to the estate.
When the policy owner of a policy on the life of another names a third party as beneficiary, at the
death of the insured, the proceeds are treated as gift to the beneficiary from the policy owner. For example,
if a wife purchases a policy on her husband's life, but names her children as beneficiaries, at the husband's
death, she is making a gift in the amount of the proceeds to the children. Federal gift tax may apply.

Death Benefits
Death certificates will be needed to apply for death benefits. If your husband has several insurance
policies, a certificate will be needed for each company. You may need a certificate for Social Security or
Veteran's benefits. Your funeral director can provide you with death certificates, and you may wish to
purchase several immediately rather than having to buy one each time one is required. They can be obtained
from the Bureau of Vital Statistics located in the Nebraska Health Department.

Long-Term Health Care
You may want to make specific provisions for long-term health care. You may wish to consider
home health care as well as nursing home care.
Long-term health care for one spouse can deplete many of the assets in an estate. This can leave
the other spouse with very limited financial resources for the rest of his/her life. More details about long-term
care insurance can be found in the Chapter on Insurance, or you can consult a certified financial planner or
health insurance professional about insurance to protect your estate.
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Durable Power of Attorney
The Durable Power of Attorney gives another person the power to legally conduct your affairs. By
selecting some trusted person (you and your husband may want to have Durable Power of Attorney on
each other to exercise this power, to help avoid interruptions and delays in your business and financial
matters in case you should become disabled or mentally incompetent. The Durable Power of Attorney for
assets should be separate from the Durable Power of Attorney for health care.

Power of Attorney
A Power of Attomey is a written authaization by one persCJl (caled the principal) appointing another
persCJl as the agent (caled the attorney in fact). The written power of attomey allows the agent to perfam
certain acts on behaf of the principal. For exarrpe, a power of attomey to sell land rray be very broad, or
"general," for exarrpe, to sell any land of the principal to anyone on any terms. It rray be part~ general and
part~ "special" (or limted), for exarrpe, to sell a specfic piece of property to anyone on any terms. It rray also
be competely specEd, for exarrpe, to sell specfic land to a parti:ular persCJl on specfied terms.
The power of attorney is not required to be in any particular form. However, since a power of
attorney is usually intended to be used when the principal is not present, it must be sufficiently clear and
complete to make it legally valid. For example, the power of attorney would need to contain the name of the
attorney in fact, be signed by the principal, and state the powers she or he is to have.
A "Durable Power of Attorney" differs only in that somewhere in the written power of attorney there
must contain the following words: "This power of attorney shall not be affected by intent to create an
agency relationship even though she or he later becomes disabled or incapacitated." Execution of a durable
power of attorney is an option to consider as part of the estate planning process in the event the estate
owner becomes unable to conduct his or her legal affairs due to the above conditions.

Conclusion
These tools are not intended to be the solution to your estate planning needs, but rather to provide
you with basic information about estate planning and some methods to preserve your property for future
generations. Discuss your goals with the professionals you have chosen. Your planners may suggest
several tools, but always remember that the final decision is yours. Most important, after your plan is made
and implemented, it should be reviewed periodically. Whenever there has been a change in law, you may
need to amend your will or trust documents or make a change in your total plan.
Begin planning early so you can create a plan to match your needs. Be aware of your family's
financial situation and be involved in the planning.

Chapter 8. Insurance
Life Insurance

L

ife insurance is one means to replace income that would be lost in the event of death; to provide
funds necessary to purchase services that had been provided by the deceased; to cover final
expenses; and to help build an estate or retirement income. A wage-earning woman's income may be
important to her dependents, and life insurance can replace that income in the event of death. Women who
are not wage earners may also need life insurance; if a homemaker dies, her survivors may need to hire
someone else to perform her duties.
Life insurance may be "term" insurance or some form of "whole life" insurance. A "term insurance"
policy is an insurer's promise to pay death benefits if the insured person dies during the term of the policy. At
the end of the term, the policy expires. Some term insurance includes the insurer's guarantee that the policy
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can be renewed regardless of changes in health or other factors affecting renewability. Because insureds
on average become more risky as they age (that is, it becomes more likely that they will die during the term),
the cost of term insurance increases as the insured ages. This increase in cost can take two basic forms:
"level term" insurance keeps the death benefits level, and the premiums increase; "decreasing term"
insurance tries to keep the premiums level, but the death benefits decrease as the insured ages.
A "whole life" policy typically sets premium levels so that the insurance is renewable annually with no
increase in premium. Because the premiums charged when the insured is young are more than is necessary
to fund the death benefits being promised, the policy builds up a "cash value" that increases over time. State
law protects your right to these accumulated cash values. If you terminate your insurance relationship, you
will be entitled to the accumulated values. The policy may also permit you to borrow from the insurance
company using the cash values as security for the loan, or to apply the accumulated cash values to increase
the amount of your insurance or as prepayments of premium.
Life insurance sold directly to the insured - whether "term" or "whole life" - often is called "individual"
life insurance to distinguish it from the "group" life insurance that may be available to you as an employee or
by virtue of your relationship with a financial institution or some other organization. You may find that the
reduced costs of administration make group insurance a cheaper form of term insurance. If you leave your
employment, or sever your relationship with the other organization through which you have obtained group
insurance, you may be able to convert the group coverage to more expensive individual coverage without
proof of insurability.

Disability Income Insurance
Life insurance policies often include a provision that waives the premium obligations of the insured
during a period of extended total disability. Sometimes life insurance policies also provide a "disability income
rider" that prorrlises a payment to the insured for a period of time during which the insured is totally disabled.
While these "disability" benefits can be of significant value, they are no substitute for true "disability
insurance" that promises to replace a portion of wages or other income lost to disability.
Disability income policies seem very expensive because the risk is high: one out of every three
individuals will become disabled for at least six months between the age of 25 and 65. Moreover, disability
policies can define the trigger for payments in a variety of confusing and difficult-to-apply ways. Some say
that an individual is not disabled unless unable "to engage in any gainful occupation or employment." Others
define a triggering disability as one that prevents gainful occupation or employment for which the insured "is
reasonably fitted by education, training, or experience." Most contain an offset for Social Security benefits
received as a result of the disability.

Long-Term Care Insurance
Insurance to provide funds to help pay for long-term care has become increasingly important as
people live longer and families become less able to provide in-home care. Long-term care insurance is very
expensive, and the price-conscious shopper should be wary of differences in policy terms that may explain
why one insurance product is cheaper than another. Policies usually exclude preexisting conditions, usually
require that for benefits to be payable, the insured must be unable to perform two, three, or more "activities
of daily living" (such as bathing, dressing, going to the toilet), and include a deductible" "waiting period"
during which the insured receives no insurance benefits. Policies may differ dramatically in their coverage of
skilled care; intermediate care; custodial care; home health care; respite care; and the like. Some pay only a
certain amount per day regardless of the costs of care. Some provide inflation coverage; others do not. Most
limit the total cost or the total number of days for which benefits will be paid during the insured's lifetime.
Some guarantee that the premium will not change; others do not. Nebraska has adopted a "Long-Term Care
Insurance Act" which regulates some of these matters. But a careful comparison of policy provisions is the
only real safeguard for a person contemplating a purchase of long-term care insurance.
Medicaid provides long-term care benefits for the aged, blind, and disabled, and for single parents
and their children who qualify due to limited income. Details of these programs are available from the
Nebraska Department of Health and Human Services, which maintains a web site with helpful information at
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http://www.hhs.state.ne.us/med/medindex.htm. In addition, Medicare provides long-term care benefits for
qualifying individuals.
Details of these programs are available from the Medicare site, the Official US Government site for
people with Medicare at http://www.medicare.gov/spotlights.asp#medicare2006.
Health Insurance
Health insurance may be obtained through a group insurance program at work, an individual health
insurance policy, or from a variety of governmental and private programs. Some "health insurance" is really
medical expense insurance that promises to pay part of covered expenses; some is really prepaid medical
care. The details are too varied and too "fiuid to be treated here.
For a helpful Nebraska resource, contact the Nebraska Department of Insurance, which maintains
"The Nebraska Health Senior Health Insurance Information Program (SHIIP);" the website is
http://www.doi.ne.gov/shiip/.
Automobile Insurance
Nebraska law requires you to buy and maintain liability insurance covering your registered
automobile. Many experts recommend that you maintain liability insurance with limits equal to the higher of
$300,000, or twice the value of all your assets. However, you should check with your Insurance Agent to
determine what amount is appropriate for your individual coverage.
Nebraska law guarantees that your auto liability insurance policy will also provide a lirnited amount of
coverage for injuries and death sustained by persons insured under your policy caused by an uninsured or
underinsured motorist. You also have a statutory right to buy higher limits of uninsured and underinsured
motorist coverage.
You may also choose to buy property insurance to protect you against loss of value to your
automobile. Protection against losses caused by accidents is provided by "collision" coverage; other causes
of loss are covered by what is variously called "comprehensive" or "other than collision" coverage. Many
experts recommend that you buy property insurance on your automobile with deductibles as high as you
think you can afford.
Your automobile insurance usually will also include a small amount of "medical payments" coverage to
reimburse you for medical expenses and funeral expenses caused by an auto accident.
Homeowners or Renters Insurance
Liability insurance to protect against non-business and non-automotive sources of liability is bundled
with the property insurance coverage provided by homeowners or renters insurance. Many experts
recommend that you maintain liability insurance with limits equal to the higher of $300,000, or twice the value
of all your assets. However, you should again check with your Insurance Agent to determine what amount is
appropriate for your individual coverage.
If you own your home, a homeowners policy will promise to pay you for damage to your home
caused by covered perils. Most homeowners insurance promises to pay you the lesser of your policy limits
or the amount necessary to "replace" your damaged home, but some policies promise only to pay you an
amount equal to the lesser of your policy limits or the reduction in "actual cash value." Most homeowners and
renters policies promise to pay you the lesser of your policy limits or the "actual cash value" of the
furnishings and other personal property in your home, but you may be able to purchase more expensive
"replacement cost" coverage for your personal property as well. Note that most policies set the policy limits
for personal property at a fraction of the policy limits on the dwelling, and that some kinds of personal
property are subject to very low policy limits. If you have valuable personal property, you may want to buy a
special rider to increase these limits.
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If you suffer a "to~al loss" of your home, Nebraska law guarantees that you will be paid the face
amount of your insurance on the real property regardless of the actual cash value or replacement cost. Most
property insurance policies include an 80 percent coinsurance provision. This means that unless the liability
limits of your policy are at least 80 percent of the replacement cost of your home (if you have replacement
cost coverage) or the actual cash value of your home (if you have actual cash value coverage), you will not
recover 100 percent of your partial loss even if it is less than your policy limits.

Umbrella and Business Liability Insurance
If the policy limits on the liability insurance provided by your automobile and homeowners or renters
policies seem inadequate, you may want to purchase an "umbrella" policy that can provide relatively cheap
.
protection for your excess liability exposures.
Both homeowners and automobile policies exclude from coverage injuries and damage caused by
your business activities. If you are operating a small business, you will want to obtain liability insurance to
cover the risk generated by that business.

Chapter 9. Marriage

M

arriage is a contractual agreement, which is brought into existence through a ceremony and the
fulfillment of specific legal requirements. Once it exists, the parties have not only formalized their
personal relationship, they have undertaken certain rights and obligations that have been established by
statutory and case law. The marriage contract is unique, in that, these terms are unwritten and may not be
contemplated by the parties. The nature of marriage as a civil contract creates the state's interest in the
marriage agreement. If conflicts arise, the married persons may look to the state for relief in the form of legal
separation or divorce. Any other relief, such as enforcing the duty of one party to support another, is largely
unenforceable except through separation or divorce.

Formal Requirements
In order to be married in Nebraska you must:

*

Be nineteen years of age, or have parental consent if you are 17 or 18, (marriage is not
permitted under age 17);

*

Have proof of identity/age: A driver's license or passport;

*

Supply the names of parents (including mother's maiden name) and parents' birthplace;

*

Supply Social Security numbers;

*

Apply for a marriage license from the County Clerk's office; and

*

Have the marriage solemnized by a religious official, or judge.

You may apply for a marriage license at most courthouses, and the ceremony may take any form so
long as it includes a declaration in the presence of each other, the person solemnizing the marriage, and two
competent witnesses that you take each other to be husband and wife.

Annulment
A marriage would be void or have no legal force, if:
*

Either party is currently married;
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*

Either party is mentally incompetent to enter into the marriage relation; or

*

The parties are related to each other as parent and child; grandparent and grandchild; brother
and sister or half-brother and sister; first cousins; or uncle and niece; aunt and nephew.

A marriage may be annulled, or made void by court action, for any of the above reasons and also if
either of the parties were underage or lacked understanding of their action; or if the marriage was obtained
by force or fraud; or either party is impotent at the time of marriage. The annulment becomes final
immediately, and there is no residency requirement in order to obtain an annulment.
Name Change in Marriage
If you marry, you mayor may not take your husband's last name. In Nebraska, no law requires that
you give up your name when you marry. You may simply retain your birth or given name. Another option is to
use the name created by hyphenating both surnames. If you make a name change, you should begin to use it
consistently and notify agencies that you deal with. Specifically, you should obtain a driver's license in that
name within 30 days, and a new Social Security card. You will need documents showing your former and
new names, for example, a birth certificate and marriage license. You must also reregister to vote, if you
change your name.
Marriage and Property
There are two types of marital property laws that have developed in the United States:
Separate Property. In separate property states, husbands and wives are treated separately, with
each spouse retaining control of any property acquired before the marriage or acquired separately
during the relationship. Forty-one states and the District of Columbia have this type of "separate
property" system derived from English common law, including Nebraska. This arrangement is often
referred to as "common law."
Community Property. In community property states, a husband and wife are considered to be an
economic partnership, with one-half of all property acquired during the marriage belonging to each
spouse. Arizona, California, Idaho, Louisiana, New Mexico, Nevada, Texas, and Washington use this
system, which developed from Spanish and French civil law.

Nebraska is a common law state, and therefore considers all property or assets received by gift,
inheritance or earnings to be that person's separate property. Each spouse has management control of
her/his own property before and during marriage. However, after you are married and want to sell any real
property that is titled in your name alone, your spouse must waive his marital interest in your property. This
does not mean that your spouse owns any portion of the property, only that he must agree, in writing, to
relinquish any possible future interest in that property. The same is true if your husband wants to sell his
separately owned property. You, too, will need to relinquish your interest in his property. If you inherited
property, it is assumed to be yours as long as it remains titled in your name. If you title it jointly with your
husband, you may be presumed to have made a gift to him, unless you can show the property was
transferred to him under fraud or duress.
Women who work in a business/farm/ranch with their husbands and have not formalized their
business relationship may be deemed to be unpaid helpmates. That is, if the wife is not a stockholder of a
corporation or a party to a written partnership agreement, the husband is likely to be considered the sole
proprietor of the family enterprise. Working in the family business/farm/ranch, by itself, is not what makes
you an owner of that business. If you are establishing a business with your husband and want to be
considered an equal partner or co-owner, you may wish to see a lawyer to prepare the necessary
documents to formalize the business relationship.
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Contingency Day
Planning for future contingencies can be done at any time in your life, but it should be done early and
periodically reviewed. First, you and your spouse should share information about your family financial
situation. Then decide what your goals are (what you would want to happen in any given set of
circumstances), and set out your assets and liabilities. The next step is the actual planning to meet your
goals. The following form may be of assistance in your planning:

ASSETS (WHAT YOU OWN)
LOCATION/DESCRIPTION

ASSETS

MARKET VALUE

LAND OR BUSINESS
LIVESTOCK
BUSINESSIFARM EQUIPMENT
HOUSE
VEHICLES
LIFE INSURANCE
PENSIONS
STOCKS, BONDS
CORPORATE SHARES
MONEY OWED TO YOU
OTHER ASSETS

LIABILITIES (WHAT YOU OWE)
LIABILITIES

FOR WHAT

VALUE

BANK NOTES
BUSINESS LOANS
PERSONAL LOANS
CREDIT CARDS
AUTOMOBILE LOANS
OTHER DEBTS

KNOW WHERE ALL THE RECORDS AND CONTRACTS ARE FOR YOUR ASSETS & LIABILITIES.

You also want to be sure that you know who the people are who can assist you:
•
•
•
•
•
•
•
•
•
•
•
•

Banker
Family Physician
Attorney
Stock Broker
Tax Consultant
Life Insurance Agent
Health Insurance Agent
Auto & Home Insurance Agent
Social Security Representative
Spouse's Personal Representative for Will
Spouse's Personnel Officer from Most Recent Employment
Spouse's Veteran's Administration Representative

These are also important things to know:
•
•

Where your spouse's most recent will is.
Where your house/car titles are.
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•
•
•
•

Where any joint accounts are located & what the account numbers are.
Where your spouse's personal or business accounts are located
& the account numbers.
What type of funeral arrangements your spouse prefers.
If your spouse has made arrangements for the donation of body parts.

Premarital Agreements
A premarital agreement (also known as a prenuptial or ante nuptial agreement) is a contract made by
prospective spouses in contemplation of marriage and to be made effective upon their marriage. This
agreement is governed by the Uniform Premarital Agreement Act. Generally, this contract details each
person's rights to the other's property, income, and assets. It most often comes into effect at the death of
one of the spouses. If the marriage is determined to be void, a premarital agreement that would otherwise
have been enforceable will be enforceable to the extent necessary to avoid an inequitable result. A contract
made in contemplation of divorce many not be enforceable.
To be ruled valid by a court, a premarital agreement must be a written document signed by both
parties after full disclosure of all assets and liabilities. The agreement must also contain all the essentials
found in any valid contract:
=>

All parties must be competent to contract;

=>

The contract must contain proper subject matter;

=>

Each person must benefit from the agreement; and

=>

There should be a mutual obligation by both parties.

Premarital contracts may be used for a variety of purposes and reasons.
These include, but are not limited to:

*

Defining property brought into the marriage by each party.

*

Providing support and maintenance for a family in the event of the death of a spouse.

*

Preserving a spouse's plan to support or give property to children of a previous marriage

*

Providing for the disposition of property in the event of separation, dissolution of marriage, or
death.

*

Purchasing a life insurance annuity for the benefit of either spouse.

Premarital contracts must be in writing and signed before the marriage, with complete disclosure by
both persons. If the agreement has an impact on real property, it should be recorded with the Register of
Deeds.

Postnuptial Contracts
A postnuptial contract is a legal agreement entered into by two persons after their marriage. This
contract usually details each person's future rights to their spouse's property, earnings, and assets. Under
the Nebraska Probate code, both ante nuptial and postnuptial contracts are now recognized. To be ruled
valid, a postnuptial contract must meet the same requirements as an ante nuptial agreement.

Contracts in Lieu of Marriage
A contract in lieu of marriage deals with property and earnings of a couple, but may encompass other
aspects of the relationship. It attempts to create a legal relationship, and may encourage more responsible
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•
attitudes towards those relationships. Whether and how such contracts are enforceable is an open
question. At a minimum, the agreement must meet the essentials found in any valid contract (see the section
on premarital agreements above) and not be against public policy.

Chapter 10. Divorce
No Fault Divorce
ebraska, like all other states, has a no fault divorce statute. No fault divorce is based on two
concepts:

N
1.

If a marriage is irretrievably broken for whatever reason, and all reasonable efforts at
reconciliation have been made without success, the marriage can be dissolved; and

2.

The division of property and support are to be decided without regard to fault in the
breakdown of the marriage.

No fault divorce has removed the need for one party to prove that the other party is at fault for the
breakdown of the marriage.
(Note: See Addendum for Filing A Simple Divorce In Nebraska at the end of this handbook)
Finding a Lawyer
The first step in obtaining a divorce is to find a lawyer. In selecting a lawyer, many factors should be
taken into consideration. Among the most important considerations is the lawyer's reputation in the field. Not
all lawyers have an expertise in family law. There may be a group of attorneys in your community who
specialize in this area of practice.
Very often, a lawyer working in another field can recommend an attorney outside his or her own
area of practice. An attorney recommending another is often placing himself or herself in a position of
endorsing the other, so the recommendation will not be made lightly. A good question to ask when seeking
such a referral is "Who would you want to represent you if you were getting divorced?"
Another way to locate a lawyer is to ask a recently divorced friend who her lawyer was, and if she
was satisfied with that lawyer's services. In listening to a friend's recommendation, always remember that
few are happy with a divorce, and many people tend to place blame on the lawyer.
Local Bar Associations often maintain a legal referral service, as does the Nebraska State Bar
Association. These referral services are available to anyone, not just those with low incomes. If all else fails,
use the yellow pages of your telephone directory just as you would shop for any other service.
Meeting with the Lawyer
Your discussion with the lawyer will undoubtedly cover some very personal topics. There are two
things you must keep in mind:
1.

Everything you say is held in strict confidence. This is true regardless of whether you retain
the lawyer following your meeting.

2.

The more the lawyer knows, the better she or he will be prepared to represent you,
increasing the likelihood of a resolution that best meets your needs.
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Any discussion you have should clearly include the fees and costs that you can expect to incur and
how payment for services is to be made. Most lawyers will want a retainer (advance payment) from you
before commencing work on your behalf. How much the retainer will be depends on a number of factors, not
the least of which are the skill and experience of the attorney and the anticipated complexity of the divorce.
Many, if not most, lawyers will ask you to sign a written fee agreement so that there is no misunderstanding
about your financial obligations. Such fee agreements are a good idea for both you and the lawyer.
You are not obligated to hire a lawyer just because you have talked with him or her. By the same
token, a lawyer is not required to represent you just because you want him or her to do so. You may choose
to talk to more than one lawyer. Some lawyers charge for the initial consultation; others do not. If that matters
to you, make sure you ask before making an appointment. You should not assume that there would be no
charge.

The Process
You or your husband filing a petition with the court to dissolve your marriage begins the divorce
process. No legal consequences attach to who files. In order to file for divorce, you must have been a
resident of the State of Nebraska for at least one year. You cannot obtain a divorce without giving your
spouse notice. This is done by having the sheriff serve him with a summons, having your spouse sign and
file a voluntary appearance, or by publishing in a local newspaper. Sixty days after giving notice, you can
have a hearing, though most divorces take longer than that.
Your lawyer will need to have complete information regarding your assets (the things you own) and
your liabilities (the things you owe). The lawyer will also need a complete rundown of your income and your
expenses. The more of this information you have, the easier it is for you and the lawyer. The lawyer will
want to know about anything you have that may have value; how it was acquired; whether there is a debt
against it; and whom you think should retain it after the divorce. The lawyer will want similar information
about your debts. If you do not have all of the information the lawyer needs, do not be afraid to say so. The
information can be obtained from your spouse or another source if necessary.
If child custody will be contested, the lawyer will also need information regarding your children and
the relationship you and your husband have with them. This includes historical as well as current
information. That information would include, but not be limited to, the care each parent has or does provide to
the children; the character and stability of each parent; whether there has been any abuse in the home; and
the physical and mental health of the parents and children. If you and your spouse cannot decide who
should have custody of the children, a judge will make that determination based upon what he or she
decides is in your children's best interests.
Fault, while not relevant to determining property division and support, may be relevant to deciding in
whose custody the children should be placed. In fact, anything your common sense tells you may be
relevant in determining custody probably is, and you should bring it to the attention of your lawyer. Your
lawyer should be able to advise you what weight the judge will likely give any particular fact. Collecting this
information and exchanging it with your husband, through his attorney if he has one, are usually the next
steps in the process. If necessary the Court can enter temporary orders regarding custody, visitation and
support while the divorce is pending.
Once the lawyer has finished gathering all of the information, he or she will be in a position to advise
you on the matters of custody; visitation; support; and property division. At that time, an effort will be made to
negotiate an agreement on these matters with your husband (through his attorney if he has one). If no
agreement can be reached, it will be necessary to have a trial. A trial is where evidence is presented to a
judge, and the judge, based on that evidence, decides the things you could not agree on. The evidence will
likely consist of your testimony; testimony from your husband; possibly the testimony of others; and
documents.
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If you reach an agreement, there will be a hearing before the judge at which you or your husband,
whoever filed for the divorce, will testify that the marriage is irretrievably broken and present the agreement
for the judge's approval. If the agreement is fair and reasonable, the judge will approve it.
The process ends by the judge signing a decree that dissolves your marriage and sets forth the
terms for custody; visitation; support; and property division. The decree becomes final 30 days after it is
signed, except for purposes of remarriage and the continuation of health insurance. Neither of you can
remarry for six months, and one of you can be ordered to continue existing health insurance coverage on
the other for six months.

Custody and Visitation (Parenting Time)
Custody and time spent with each parent will be determined on the basis of the best interest of the
children, with the objective of maintaining ongoing involvement of both parents in the children's lives. If you
and your husband agree on a custody arrangement, the Court will generally approve your agreement unless
it is not in the best interests of your children. If you do not agree, the Court will decide custody for you. In
making this determination, the Court will consider the relationship of the children to each parent; the desires
and wishes of the children (if of an age of comprehension and based on sound reasoning); the general
health and welfare and social behavior of the children; the moral fitness of the parents; the respective
environment each offers; the emotional relationship between the children and parents; the age, sex and
health of the children and the parents; the effect on the children as the result of continuing or disrupting an
existing relationship; the attitude and stability of each parent's character; and the capacity of each parent to
provide physical care and to satisfy the needs of the children.
In a contested custody case, the Court may appoint a guardian ad litem or an attorney to represent
the children. A guardian ad litem does not act as an attorney or participate in the trial in an adversarial
fashion such as calling or examining witnesses or filing pleadings or briefs, whereas a court-appointed
attorney does. A court-appointed attorney is an advocate for the children. A guardian ad litem's duties are to
investigate the facts to determine the best interests of the child(ren), and to report those facts to the Court.
In a traditional custody arrangement, one parent has the day-to-day responsibility for the care,
custody and control of the children (the custodial parent) and the other parent has certain rights of visitation,
now more often referred to as parenting time (the non-custodial parent). The children spend the vast majority
of their time with the custodial parent, and that parent has the right to make all major decisions affecting the
children's lives. The noncustodial parent has full access to educational and medical records of the children,
and the right to make emergency decisions affecting the health and safety of the children while they are with
the noncustodial parent. Reasonable visitation, also known as parenting time, will be granted to the
noncustodial parent. A specific schedule for the visitation may be agreed to or ordered by the Court. More
often than not this visitation includes every other weekend, an evening every week, and a sharing of all
holidays and extended time in the summer. If necessary, the Court can enforce the visitation arrangement.
Visitation cannot be withheld because a parent is not making support payments.
Joint custody is often discussed as one type of arrangement. However, it is composed of two types
of custody - physical and legal. Joint Physical custody is where the parents share the care, custody, control
and physical time with the children. Joint Legal custody is where parents share in making the major decisions
that affect their children's lives. Either type of Joint custody requires considerable cooperation between the
parents and is not right for everybody.
Split custody is where one parent is the custodial parent of one or more of the children and the other
parent the custodial parent of the remaining child or children. This kind of arrangement is unusual as it results
in splitting up siblings.
In Nebraska, if both parents agree to the arrangement, courts clearly have the power to order joint
custody and split custody. The law, however, is not clear on whether a Court can order joint or split custody
if the parents do not agree. Even if the Courts have the power, though, they are quite unlikely to order joint or
split custody over the objection of one of the parents. (In 1999, legislation was introduced in the Nebraska
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Unicameral to change judicial preferences for Sole Custody to Joint Custody - however, this measure failed
to pass.)
The Parenting Act, enacted into law in Nebraska in 1994, is intended to encourage the participation of
both parents in the lives of their children. Under the Parenting Act, with the consent of both parties, the Court
may refer the parties to court-based mediation at no cost to them. The parties can also participate in
mediation outside the court system, but then they would have to pay the costs themselves. The parties then,
through mediation, attempt to agree on a plan for parenting their children after the divorce. The plan is to
contain custody and visitation arrangements, apportionment of time with each parent, and provisions for a
remediation process regarding future modifications to the plan. It addresses only issues regarding parenting
functions. Other issues, including financial issues or child support are not to be included in a parenting plan.
The mediation is conducted in private and can be terminated if the mediator determines there (a) Is no
likelihood of an agreement; (b) Are allegation of physical abuse; or (c) That mediation is not in the best
interests of the children.
Custody and visitation is subject to modification by the Court whenever there has been a material
change in circumstances since the entry of the decree, which shows that the custodial parent is no longer
fit or that it is no longer in the children's best interest that they remain with the custodial parent.
After the divorce, if you wish to take your children and permanently move to another state you must
obtain permission from the Court. This involves contacting a lawyer to file the necessary motion and
presenting evidence of the reasons for the move to the judge. Your spouse must receive notice and can
contest the move. Generally speaking, if you have a legitimate reason to move and it is not contrary to the
children's best interest that they move with you, the Court will grant permission. A Court may not grant
permission if there is no good reason for the move, or if the move will result in your spouse being denied
reasonable visitation with the children. Even if you move, so long as your spouse continues to reside here,
Nebraska will continue to have jurisdiction to decide custody issues regarding your children.
Child Support
Child support is determined by application of the Nebraska Uniform Child Support Guidelines. The
guidelines are based upon both parents' duty to support their children in proportion to their respective
incomes. Child support is to be set in accordance with the guidelines, unless the Court is presented with
evidence warranting a deviation 'from the guidelines. Reasons for deviating may include, but are not limited to,
extraordinary medical expenses for a parent or child; the special needs of a disabled child; a child being
placed in foster care; when combined net income of the parents exceeds $10,000 per month; a parent's
responsibility for the support of other children not of the marriage; a parent's burden of paying back student
loans; extensive parenting time by the non-custodial parent; expenses associated with visitation after the
custodial parent has moved 'from the state; and whenever the application of the guidelines in an individual
case is shown to be unjust or inappropriate. While this might seem to be a long list, deviations from child
support do not occur frequently.
In addition to child support, the expenses for day care are shared by parents in proportion to their
incomes.
If a parent has been court ordered to provide health insurance, and has health insurance available
through his or her employer, that parent will be required to cover the children on that policy. In addition, the
parent may also be ordered to pay a share of any uncovered medical expenses.
Child support continues until a child reaches the age of majority (19), marries, dies, enters the military
service, or becomes self-supporting or as otherwise ordered by the Court.
Child support is subject to automatic income withholding and, when child support payments are made
more than 30 days late, interest must be paid. Child support is delinquent when it is 30 days past due.
Methods of collecting past due child support include garnishment; execution on real or personal property; tax
refund intercepts; wage withholding; and contempt of court. The Uniform Interstate Family Support Act
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provides a mechanism for collecting child support from a parent who has moved out of state. Child support
cannot be discharged in bankruptcy.
A child support enforcement program is operated by the Nebraska Department of Health and Human
Services to assist any parent in locating an absent parent and obtaining support. You can reach the office,
toll free, at 1-800-831-4573, if you have questions or need assistance.

Alimony
Alimony is financial support from one spouse to the other. If you and your husband do not agree on
the amount and duration of alimony, if any, the Court will decide that for you. In deciding whether to award
alimony and, if so, how much, the Court will consider the duration of the marriage; the history of contributions
to the marriage by each party; including contributions to the care and education of the children; interruption of
personal careers or educational opportunities; and the ability of the supported spouse to engage in gainful
employment without interfering with the best interest of the minor children that may be in his or her custody.
The court will also consider the circumstances of the parties, including health; age; relative earning
capacities; the expenses of each party; and any other relevant factors. Remember that fault is not relevant.
There are no formulae or guidelines for the determination of alimony.
Alimony is taxable to the recipient and tax deductible to the payor. Lifetime alimony is rarely allowed.
Rather, alimony is usually paid for a certain period of time and will terminate on the death of either party or
the remarriage of the recipient. Alimony is subject to modification if there has been a material change in
circumstances since the entry of the decree that warrants an increase, decrease, suspension, or
termination of the award. Alimony cannot be modified after it has been terminated. If there is no award of
alimony in the original decree, you cannot come back to court later and ask for alimony.
Alimony can be subject to automatic income withholding. Alimony becomes delinquent if not paid
when due and, if paid late, interest must be paid, too. Delinquent alimony may be collected in the same way
as child support.

Property Division
The property accumulated by the efforts of the parties during the marriage (marital property) is to be
divided equitably. Equitable is not synonymous with equal, but it is unusual to see the property divided other
than fifty-fifty in the absence of an agreement by the parties to do so. Generally speaking, property that was
acquired by a party prior to the marriage, property inherited by a party, and property received by a party as a
gift from someone other than his or her spouse (nonmarital property) is not divided. How a particular piece of
property is titled is not determinative of whether it is marital or nonmarital. Instead, you must look to how and
when it was acquired.
Generally speaking, to determine how much you are entitled to, you should (a) Add up the value of all
marital property; (b) Subtract from that the amounts due on all of the marital debt; and (c) Divide that
difference in half. You should receive a combination of assets and debts that approximate the end result.
The computation may not be as easy as it seems, because some property may be part marital and part
nonmarital. In that case, only the marital portion of the asset's value should be used in the computation. If you
take an asset that has a debt against it, it is wise to take the accompanying debt as well.
The division of property is not subject to modification after the divorce.
Many assets cannot be divided without selling them and turning them to cash. Doing so may be
unreasonable or counterproductive. Such assets can include the family home, business, farm or ranch.
These assets are frequently the most valuable assets of all. Therefore, oftentimes, to equalize the division of
property between the spouses, one spouse may end up paying the other a sum of money.
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The general distribution of some specific kinds of property is described below:
1.

The family home. Generally speaking, the family home will be awarded to the custodial parent.
That parent will take it subject to any mortgages that may be against it. If there is substantial
equity in the home, the noncustodial parent may be required to wait until the custodial parent
sells the house, remarries, or the youngest child reaches the age of majority before receiving
his or her share of the equity.

2.

The family business. If it is marital property, it is likely to be awarded to the spouse who has
been in day-to-day operation of the business. The other spouse will receive his or her share
of the equity in money or other property. Valuing the business usually takes expert help, but is
of critical importance.

3.

Farms and ranches. These are treated much the same as any family business if that is what
they are. When considering a farm or ranch, do not forget to include equipment; stored grain;
livestock; feed; and unharvested crops.

4.

Pensions. The marital portions of any pensions, deferred compensation or other retirement
plans are subject to division. If it's necessary to divide a pension to equalize the division of
marital property, it is done through what is called a "qualified domestic relations order." In
essence, one spouse becomes the payee of so much of the other's pension as to equalize
the division. Payment is made directly by the administrator of the pension plan, and is
controlled by the rules governing the plan. Sometimes you can get your share out at the time
of the divorce and sometimes you cannot.

5.

Social Security. Social Security is not subject to division, but you may be able to collect
benefits on your ex-husband's record if you were married to him for at least 10 years. There
are other eligibility requirements you must meet, and you should contact the Social Security
Administration to see what they are. Obviously, if you have choice between collecting Social
Security on his account or your own, you should choose the one that provides the greater
benefit. The Social Security Administration will figure this out for you.

6.

Debts. A debt that was incurred during the marriage for a family purpose is a marital debt
regardless of who incurred it. Nothing in the divorce can affect a creditor's rights. This means
that if you were legally obligated to pay a debt before the divorce, the creditor can still collect
the debt from you even though your husband was ordered to pay it in the divorce. You can,
however, seek repayment from your ex-husband.

Attorney's Fees
Your spouse may agree, or the Court may order, that he/she pay all or a portion of your attorney's
fees. That agreement or order does not affect your obligation to your attorney under your fee agreement.
Whether the Court will order all or a portion of your fees paid by your ex-spouse will depend, among other
things, on your respective abilities to shoulder your own fees given your incomes and how the liquid assets
of the marriage were divided. It is far from automatic that the husband pays the wife's attorney's fees.

Legal Separation
A legal separation is a formal arrangement where the spouses live apart, but the marriage is not
dissolved. To become legally separated, you have to do everything you have to do to get a divorce except
(1) There is no residency requirement; (2) You do not have to show that the marriage is irretrievably broken;
and (3) You can have a final hearing without waiting at least 60 days after notice is given to the nonfiling
spouse.
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Chapter 11. Parent and Child
Age of Majority
very persm under the age of 19 is cons cered a rrinor in NebrCEka. Until a persm is 19, she is
normally treated as a juvenile and is not legaly respmsible for her debts, except those relating to
necessities like food and shelter. A persm rray vote at age 18; rrales mJst register for the draft at age 18.

E

Parental Responsibility and the State
Parents are responsible for raising their children. The state will only interfere if certain conditions are
not being met.
Support for a child includes the necessary food; care; clothing; shelter; medical attention and
education. Under Nebraska law, a petition may be filed in Juvenile Court on behalf of a juvenile who:
Is homeless or destitute, or without proper support;
Is abandoned by his or her parent, guardian or custodian;
•

Lacks proper parental care by reason of the fault or habits of his or her parent, guardian, or
custodian;
Has a parent, guardian, or custooian who neglects or refuses to provce proper or necessary
subsstence, education, or other care necessary for the health, rrorals, or well-being of such
juvenile, or to provce special care made necessary by the rrental condlion of the juvenile; or
Is in a situation or engages in an occupation dangerous to life or limb or injurious to the health
or morals of such juvenile.

In any of these instances, a petition is filed charging an adult with one of the above wrongs. If the
judge finds this allegation to be true by a preponderance of the evidence, then the Court would take
jurisdiction over the child and parents. The child would be represented by a guardian ad litem during all
proceedings. The guardian ad litem is an attorney whose purpose is to make an independent determination of
and represent the best interests of the child involved. Witnesses may be called and experts hired.
The case may involve three stages: pre-adjudication, adjudication and final disposition. Preadjudication is when an agency, such as a local police department or department of social services, has had
contact with a family, but prior to any formal charges being filed. The adjudication stage begins at the point
formal charges are filed in a petition, and includes a response to the wrongs alleged. For the adjudication
stage and beyond, the Court may appoint attorneys for the parties if a showing of financial need can be
made.
If at any point it is determined that no problem exists, the petition will be dismissed. If it is determined
that there is a problem, the Juvenile Court would take jurisdiction over the child and/or the parents, and ask
that a plan be developed to correct the problem. A variety of options can be used when a juvenile has been
found to be suffering from abuse or neglect, including:
Placement of the juvenile outside of the home;
The requirement of counseling for the parent, guardian, or custodian;
Drug or alcohol counseling and/or substance abuse evaluations;
Parenting classes; or
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•

Any term that is considered to be helpful in solving the problems at issue.

Approval of such a plan is the normal disposition of such a case, and the plan would be reviewed
every six months until the case ends. In certain circumstances, the Court can terminate parental rights.

Juveniles and Problems With Other People
Two general categories of situations exist in which the legal system may intervene in problems
between juveniles and other people. First, a juvenile may commit a crime of some type, such as a traffic
offense, misdemeanor, or felony. Second, a juvenile may be found to be a status offender: a juvenile who is
wayward or habitually disobedient; uncontrolled by his or her parent, guardian, or custodian; conducts
herself in a way which injures or endangers seriously the morals or health of herself or others; or habitually
truant from home or school.
A juvenile who is charged for either a crime or as a status offender generally has the case heard in
Juvenile Court. In Court, they have the right to counsel; to notice; to confrontation; to testify; to compel the
attendance of witnesses to testify on his/her behalf; and further rights if the matter is appealed. In any case,
where it is found that a problem exists, the plan for probation or other action must be approved by the
Juvenile Court as being in the best interest of the juvenile.

Emancipation
Emancipation is a legal decision by a Court that a child is no longer dependent on either parent for
support, regardless of the child's age.
Once emancipated, a minor child will be treated as an adult in all situations except where federal and
state law require (s)he to be a certain age, for example, in the areas of voting and drinking. If you or your
child is interested in being emancipated, you should contact a local youth and parent agency or an attorney.

Buying and Renting Property
The Fair Housing Act makes it illegal for landlords to discriminate on the basis of family status. Family
status includes protection for people with children. That is, it is against the law for a landlord to discriminate
against you (for example, not to rent an apartment to you) because you have children. This law applies to
most landlords who rent property, and it also applies to people selling property.

Education
Every child between the ages of 7 and 16 must attend school. Parents have a right to send children
to a religious school or to keep them at home to study, as long as the program is approved by the State
Department of Ed ucation.

Discipline
You can physically discipline your own child, but the law prohibits physical, emotional or sexual
abuse of a child. If your child is placed in danger, the state, through social workers and attorneys, can take
the child. However, just because the state interferes does not mean you lose all rights to the child.
If the state seeks to limit your parental rights, a court must hear the case. You have the right to a
court appointed attorney if you cannot pay for an attorney yourself. The child has a right to a court appointed
guardian (known as a guardian ad litem).

Adoption
Adoption is a legal procedure by which a person legally takes another person into her care for
purposes of support and inheritance, as well as for emotional reasons. When you adopt a child, you have to
support her or him just as you would a natural child. If your husband adopts your natural child, he would
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have the right to seek custody of the child if you get divorced. He would also have to pay child support if you
received custody in a divorce action.
An adoption procedure begins when a petition to adopt is filed in the District Court where the
adoptive parents reside. Certain facts are stated in the petition regarding the adoptive child. Later, a hearing
is held at which the prospective parents and child appear before the judge. It is the judge's duty to ensure
that the parents agree to treat the child as their own lawful child, and that the child is free to be adopted, by
determining that the biological parents have consented to the adoption or that the parents' rights have been
relinquished or terminated. If the judge determines that these conditions are met and that the child's interests
are best served, then a decree granting the adoption is issued. As a part of the filing of a petition, notice is
given to the Department of Social Services to investigate whether the adoptive parents will be good for the
child. If a stepparent is adopting a stepchild, there is no investigation. An adoption may be challenged up until
the date of the final Court decree. The adoption is not final until that last decree is made.
In Nebraska, an adopted person who is at least 19 years old is allowed to see a copy of her or his
original birth certificate and any changes that have been made.
Child Abuse
Under Nebraska law, child abuse is a crime which occurs when a person knowingly, intentionally, or
negligently causes or permits a minor child to be placed in a situation that endangers his or her life or health,
or when a child is cruelly confined, cruelly punished, or deprived of necessary food, clothing, shelter, or
care. A negligent act may result in a misdemeanor finding of child abuse, while an intentional act is a felony.
Nebraska law provides that any physician, medical institution, nurse, school employee, social
worker, or other person having reasonable cause to believe that a child has been subjected to abuse or
neglect, or who observes a child being subjected to conditions or circumstances which result in abuse or
neglect, is required to report the incident to a law enforcement agency or to the Department of Social
services, which will then proceed with an investigation of the circumstances.
The 24-hour, toll-free child abuse hotline is 800-652-1999.

Chapter 12. Physical and Mental Health
Mental Health
mentall Y healthy person feels personally comfortable; interacts harmoniously with others;
functions constructively in social and physical situations; and meets personal and societal needs
without undue stress.

A

The community has an interest in protecting a person who has a psychiatric disorder that
significantly impairs functioning and threatens the well being of that person or others. If a person's
functioning is so impaired that commitment to an institution must be considered, certain legal procedures must
be followed. In general, a commitment can be voluntary (that is, with the person's consent) or involuntary.
For involuntary commitments, the person is entitled to be represented by an attorney, provided by the State if
necessary. With constantly improving therapy, vocational guidance and medical treatment, commitment may
be unnecessary or inappropriate, and fear of possible commitment should not deter anyone from seeking
help.
Mental health services cover a wide range of facilities and treatments for both mild and severe
problems. More community-based services have become available in Nebraska, and increasing numbers of
outpatient clinics, general hospital psychiatric units, and private psychiatric hospitals offer help. An
individual's particular problem determines the services needed.
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Comprehensive Mental Health Centers are set up by federal law to provide a comprehensive array of
services, usually under a federal, state and local partnership. Their services usually include outpatient
consultation and education, special services for alcohol and drug abusers, and screening and follow-up
care for institutionalized patients.
Residential Treatment Centers are structured twenty-four-hour care facilities that provide treatment
to those clinically diagnosed as mentally or emotionally disabled. They provide residential and other
assistance in daily activities. There are three Regional Residential Centers in Nebraska, in Norfolk, Hastings
and Lincoln.
Private practitioners provide care to a wide range of clients who are both publicly and privately
financed. Practitioners include psychiatrists; psychologists; psychiatric social workers; psychiatric nurses;
marriage and family counselors; educational counselors; and other specially trained and licensed
practitioners.
To find these facilities and practitioners, check the telephone directory under mental health,
counselors, psychologists, or psychiatrists.
If a mental health professional determines that hospitalization is required, a person may be admitted to
a local hospital with psychiatric beds or to one of the Regional Centers which functions under the Nebraska
Health and Human Services System.
If a person is too sick to choose treatment, then someone else may take the person to a mental health
facility or hospital.
Each county has a Mental Health Board. These Boards, made up of three people, meet to hear the
facts about any case and the recommendations being made by mental health professionals. The County
Attorney must file a petition with the Court if the person is to be involuntarily committed to a mental health
facility. The person is entitled to speak on her/his own behalf, and to have others there to speak on her/his
behalf.
All health care professionals have ethical standards and rules of law that require holding patient
information in strict confidence. Therapists will not reveal secrets or confidences to spouses; parents;
children; or others. No one other than those treating a patient can see medical records without the patient's
written consent. Legal penalties can be imposed against health care personnel and facilities for violating
confidentiality requirements. The general rule is that if you discuss personal problems with a doctor,
psychiatrist or a licensed psychologist. You have a privilege with regard to these matters and the doctor
cannot reveal them to any other person. However, it is important to know that there are exceptions to this
rule. For example, if your mental state is at issue, such as in a child custody case or a criminal case, the
privilege may be waived. In addition, all health care providers, including psychiatrists, psychologists, social
workers, etc., are required to report suspected or known causes of child abuse of a minor.
Childbearing Decisions
Several means of birth control, such as condoms, or foam, are available as over-the-counter
products. Other methods, including birth control pills, IUDs (intrauterine devices), patches and diaphragms
are available only through a doctor's prescription. These methods are generally acceptable for long-term use,
and require a prescription to ensure that the method and possible side effects are fully understood.
Under federal law as interpreted by the United States Supreme Court, it has been held that a
woman's right to privacy includes her right to decide whether to complete or terminate a pregnancy. This
right is balanced against the state's interest in protecting the potentiality of human life and the woman's
health. Subsequent decisions have permitted states to regulate the process in specific ways.
Nebraska has a parental notification law that applies to females who are under 18, pregnant, and
have decided to seek an abortion in Nebraska. The law requires that one parent or a guardian be notified in
writing of the pending abortion. If the young woman does not want such notification given, she may ask a
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judge to stop such notification by obtaining a judicial waiver of notification. The factors considered by the
Court in determining whether a waiver should be given include the minor's maturity as evidenced by her level
of intelligence and experience, perspective and judgment. In evaluating these factors, the Courts rely on
whether the minor has experience living outside of her parent's home, and on her ability to comprehei ld the
relative gravity of all the available options, including abortion. A waiver request form is available through
county courthouses.
It is important to note that this law applies only to females under 18 who are seeking abortion, and
does not apply to them in regard to their seeking other related services such as birth control; pregnancy
counseling; pregnancy testing; or treatment of sexually transmitted diseases. These services are confidential
and your medical records remain confidential as well.
A 24-hour waiting period is required before a woman can have an abortion in Nebraska. This law
requires the "voluntary and informed" consent of a woman wanting an abortion. This means that except in an
emergency situation (when the pregnant woman has a medical condition such that without an abortion she
will die or where a delay in having an abortion will create "serious risk of substantial irTipairment of a major
bodily function"), the woman must be told by her doctor: (1) The medical risks associated with the abortion
procedure, (2) The gestational age of the fetus; and (3) The medical risks associated with continuing the
pregnancy to term. Additionally, the woman must be told by her doctor at least 24 hours before the abortion:
(1) The name of the doctor who will perform the abortion; (2) That medical assistance benefits may be
available to cover childbirth costs; (3) That the father is liable for support, and (4) That the woman has the
right to obtain and read pregnancy materials printed by the Department of Health. Finally, the woman must
certify in writing that the above steps have been complied with and her doctor must receive a copy of the
written certification prior to performing the abortion. A person who performs or attempts to perform an
abortion without obtaining voluntary and informed consent of the woman is subject to civil liability.

Chapter 13. Housing
here are many options to choose from when making a housing choice. They include owning a
traditional home or condominium or paying rent for an apartment or home. Each of these forms of
housing has advantages and disadvantages. If you own a traditional home you will be responsible for all
maintenance and repairs; yard work; utility bills; taxes and insurance. By renting, you avoid responsibility for
maintenance, mortgage payments, taxes, and insurance, but give up a degree of privacy and satisfaction of
ownership. You should look for the form of housing that best meets your needs and resources.

T

Renting an Apartment or House
If you live in a rented residence, you have certain rights that are protected by Nebraska law:
1)

The landlord must keep all common areas of the premises clean and safe.

2)

The landlord must provide for appropriate trash removal.

3)

The landlord must keep all facilities and appliances that are supplied by him in good and safe
working order; including electricity; plumbing; heating; ventilation; air conditioning and
elevators.

4)

The landlord must provide running water and reasonable amounts of hot water and heat.

5)

Except for emergencies or with your consent, the landlord may not enter your premises
without giving you at least one day's notice, and even then may enter only at reasonable
times. If you are absent from the apartment for more than seven days, the landlord may enter
the apartment if entry is reasonably necessary.
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6)

Your landlord cannot require you to pay a deposit of more than one month's rent. There are
two exceptions to this rule. First, the landlord may require you to pay an additional deposit of
up to 1/4 month's rent as a pet deposit and, second, the rule does not apply to public housing.

7)

Your landlord can terminate the lease only at certain times. If you fail to pay your rent, the
landlord can terminate your lease any time three days after notifying you that rent is due. The
landlord can also terminate your lease even if you have been paying your rent faithfully, at the
end of the lease period, but only if he notifies you of his intent to terminate the lease. Usually,
he has to provide one month's advance notice of his intent to terminate your lease.

8)

Your landlord can re-take possession of your apartment without your consent only after
taking appropriate legal action. Usually, this means that he would have to file an action in court
seeking re-possession. You should be aware, however, that if you do not have a right to be
in the apartment (for example, say your lease has ended and your landlord has given you
appropriate notice) and you refuse to leave, you might be liable to the landlord for damages
that he suffers and for his attorney's fees. So if you are not supposed to be in possession of
the apartment, it's a good idea to leave.

If you are a renter, you probably also have rights and obligations that are specified in your lease with
your landlord. You should read your lease and make sure you understand it, and you should maintain a copy
of it somewhere.

Owning a House or Condominium
If you ow n a house or condarinium, taxes w ill be assessed on it that must be paid each year. You will
recewe a valuation notice, tellng you how much the County Assessor has estirrated your property to be
worth. Your property taxes w ill then be calculated as a percentage of the estirrated value of your property. If
you fail to pay, the county w ill sell your property to recover the arrount of the unpac taxes plus penalies and
interest.
There are some ways you can reduce your property taxes. One is to appeal the assessor's
valuation of your property so that your taxes, which are a percentage of that value, will also be reduced. If
you think your property is overvalued in the tax notice, you can contact your County Assessor's office to
find out how to make an appeal. You will probably have to fill out forms and justify a reduction of the
valuation of your property, which you can do by showing that comparable property recently sold for
substantially less, or by having a private appraisal done showing a lower value.
Property is sold or transferred by means of a deed. Typically, a real estate agent or title company will
help you in selling your home and will take care of the necessary paperwork.

Insurance
Whether you own or rent, you should try to insure against loss by fire, theft, or other casualty. Any
insurance agent will be able to talk with you about what kind of insurance you should consider, and its cost.

Housing Discrimination
Whether you rent or own, it is illegal for anyone to discriminate against you because of your race;
color; religion; national origin; sex; disability or family status. ("Family status" means that someone is refusing
to sell or rent to you because you have children under 18 years old in your household.) If you suspect that
you have been discriminated against on one of these bases in making a housing decision, you should
consider contacting an attorney.
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Chapter 14. Taxes
lthough many types of taxes may affect you, the Federal and Nebraska income taxes are likely to
have the most significant effect on you. For that reason, this chapter focuses on the Federal and
Nebraska income taxes.

A

Taxable Year, Filing Date, and Extensions
Both the Federal and the Nebraska income taxes require taxpayers to file tax returns based on a
period called the "taxable year." For most individuals, the "taxable year" begins on January 1 and ends on
December 31. If your "taxable year" ends on December 31, you must mail your tax returns by April 15 of the
following year. If you need an extension of the due date, consult the instructions that accompany your tax
return forms for the proper way to request an extension. Note that any extension you get applies only to the
time for filing the tax return and not to the time for paying any tax you owe. Thus, if you obtain an extension
for filing your tax return, you must still pay the taxes you owe by April 15 or pay a late payment penalty and
interest in addition to the taxes you owe.

Need to File an Income Tax Return
Whether you need to file Federal and Nebraska income tax returns for any "taxable year" depends
on your filing status (discussed in the next section of this chapter) and the amount of taxable income you
have for the "taxable year." Because the minimum dollar amounts of taxable income that require filing a return
are adjusted for inflation each year, you must consult the instructions that accompany your tax returns to
determine whether you need to file a return for any "taxable year."

Filing Status
Federal and Nebraska income tax law groups individuals into five classifications (referred to on
income tax returns as "filing status") that depend on the personal circumstances of the individuals:
(1)
(2)
(3)
(4)
(5)

Single;
Married filing jointly;
Married filing separately;
Head of household; and
Qualifying widow(er).

To determine w hch of these grrups you fit in for Federal and Nebraska income tax purposes, you must first
kno.;v your marital status as of the end of the tax year. In rrost instances, your marital status w il be clear.
However, in a few instances you may not be certain of your marital status. For eXaJ11)le, if a Court has granted
you a divorce from your husband but the divorce has not yet become final because your husband could appeal
the Court's decision, are you sUI married to your husband for income tax purposes? For the answer to ths
question, read the rvlarried Fiing Jontly section bebw. In general, if you live in Nebraska, you determine whether
you are married for both Federal and Nebraska income tax purposes based on Nebraska law. However, federal
law controls for both Federal and Nebraska income tax purposes in tw 0 instances: (1) If either you or your
husband is a nonresident alan at any tirre during the taxable year; or (2) If you are married but your husband
was not living in your househotj for rrore than six rronths of the taxable year and you otherw ise qualify as a
"head of househotj" (see the discussbn of the "head of househotjlt classifcatioo bebw).
The following material discusses each of the five filing classifications:
1. Single - If you are unmarried or separated from your husband, either by divorce or a separate
maintenance decree, you must file as a single taxpayer.
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2. Married Filing JOintly - You may file a joint return and take advantage of special tax rates if, on the last day
of your "taxable year" (once again, for most individuals, the "taxable year" begins on January 1 and
ends on December 31), any one of the following applies:
o

You are married and living with your husband.

o

You are living with a man in a common law marriage recognized in the state where the
marriage began. (A common law marriage cannot begin in Nebraska, but Nebraska will
recognize a common law marriage entered into in another state that recognizes common law
marriage.)

o

You are married and living apart, but you are not legally separated under a decree of divorce
or separate maintenance.

o

You are separated from your husband under an interlocutory decree of divorce (a divorce
decree that has not become final on the last day of your taxable year).

If your husband died during the taxable year, you can file jointly if you and your husband met
one of the above tests on his date of death, and you did not remarry during the taxable year.
You can file a joint return with your husband even if only one of you had income. If you file a
joint return with your husband, both of you are responsible for the tax due on the return unless you
are eligible for the "innocent spouse" protection discussed later in this chapter.
3. Married Filing Separately - You and your husband may file separate tax returns. If only one of you had
income, the person with income can file a separate return. If you and your husband file separate tax
returns, be sure you each report only your own income, and claim only your own exemptions and
deductions. If you and your husband are considering filing separate returns, you should compute
your tax liability using a joint return as well as using separate tax returns, because the aggregate tax
on the two separate returns may be greater than the tax on a joint return. This result is possible
because married taxpayers who file separate returns are not treated as single persons and must use
special tax rates. If you and your husband file separate returns, you are each responsible only for
the taxes shown on your own returns.
Filing separate returns may have disadvantages in addition to the possibility of producing a larger tax
than a joint return would produce. For example, you cannot claim the dependent care tax credit
(discussed later in this chapter) if you are married and you and your husband file separate returns.
Also, if you and your husband are receiving Social Security benefits, filing separate returns may
result in some of your benefits being taxable. In contrast, filing a joint return may avoid taxation of
your benefits.
4. Head of Household - You may file as a "head of household" and take advantage of special tax rates if you
satisfy all of the following requirements:
o

You are unmarried on December 31 - Note that the tax law treats you as unmarried if you are
married but your husband was not living in your household for more than six months of the
year and you otherwise qualify as a "head of household".

o

You are not, at any time during your taxable year, a nonresident alien; and

o

You either: Maintain as your home a household that constitutes for more than one-half of your
taxable year the principal place of abode, as a member of the household, of (a) Your
unmarried child or stepchild or an unmarried descendant of your child (if your child, stepchild
or descendant is married, you must be entitled to a deduction for such person during your
taxable year) or (b) Any other person who is your dependent (such as an elderly parent you
support), provided you are entitled to a deduction for such person for the taxable year; or
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o

Maintain a household that constitutes for your taxable year the principal place of abode of
your father or mother, provided you are entitled to a deduction for your father' or mother for
your taxable year.

5. Qualifying widow(er) - You may file as a "qualifying widower" if all the following requirements are met:
o

Your spouse died during either of your two previous taxable years;

o

You were entitled to file a joint return for the year your husband died;

o

You have not remarried;

o

You paid more than half the cost of keeping up your home; and

o

Your home was the main home for the entire year for your dependent child or step-, adopted
or foster child. A foster child can include a grandchild or any other child who was a member
of your household for the entire year.

For a discussion of dependency exemptions, see the section on "Deductions for Personal
Exemptions" below.

Innocent Spouse Protection
If you file a joint return with your husband, both of you are fully responsible for the accuracy of the
return and both of you are fully liable for any tax payable, even if only one of you had income for the taxable
year. The best way of avoiding liability for your husband's income tax liability for any taxable year is for you
and your husband to file separate tax returns. However, if you have filed a joint return with your husband,
you may be able to limit your personal liability for the taxes owed under such a return:
o

Separate Liability Election - You may be eligible to elect to limit your liability to the amount of the
tax attributable to the income and deductions that you would have reported if you had filed a
separate tax return. In general you are eligible to make such an election only if (a) at the time
you make the election you are no longer married to or are legally separated from the person
with whom you filed the joint return; or (b) During the entire twelve months immediately
preceding the election you did not live in the same household as the person with whom you
filed the joint return. If, when you signed the joint return, you had actual knowledge of an
incorrect income or deduction item your husband listed on that return, your separate liability
election will not protect you from the tax liability attributable to that item. You can avoid this
result if you can prove that you signed the joint return under duress. If you and the person
with whom you filed the joint return transferred assets between yourselves intending to
avoid income tax, you will lose some or all of the protection of the separate liability election. If
you and the person with whom you filed the joint return transferred assets between you as
part of what you knew was a fraudulent scheme, you cannot make a separate liability
election.

o

Innocent Spouse Relief - You may be eligible to elect innocent spouse relief for any
understatements of tax on a joint return attributable to your husband's failure to report his
income or deductions properly. To be eligible for innocent spouse relief, you must establish
the following things:
(1)
When you signed the joint return, you did not know, and had no reason to know,
the tax return understated the tax owed. If you can establish that you did not know, and had
no reason to know, of the extent of the understatement, you may be eligible for relief from the
tax liability attributable to the portion of the understatement about which you did not know or
about which you had no reason to know.
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(2)
Under all of the facts and circumstances, it would be unfair to hold you liable for
the taxes attributable to the erroneous item{s).
To ask the Internal Revenue Service for the types of relief discussed above, a Request for Innocent
Spouse Relief, Form 8857, has to be filed as soon as you become aware of a tax liability for which you
believe only your spouse or former spouse should be held liable.

Taxation of Welfare Benefits
In general, if you receive welfare benefits based on your financial need, you need not report such
benefits as income. However, if you receive benefits that are essentially a substitute for wages, you must
report such benefits as income. For example, if you receive unemployment compensation, you must report
the entire amount you receive as income.

Alimony, Child Support, and Divorce Property Settlements
Alimony - If you .Q.QY alimony, you are entitled to a deduction for the amount of alimony you pay. You
must include in your tax return the Social Security Number of the person to whom you pay alimony. If you
receive alimony, you must include the amount you receive in income. In general, if your husband or former
husband makes payments either directly to you or to someone else for your benefit, the payments will be
alimony for income tax purposes if they satisfy all of the following requirements:
1.

Your husband or former husband makes the payment in cash or by check, including money
orders.

2.

Your husband or former husband makes the payment because a "divorce or separation
instrument" requires him to do so. (A "divorce or separation instrument" is a decree of divorce
or separate maintenance issued by a Court; a written agreement between you and your
husband that the Court makes part of its decree; or a written separation agreement between
you and your husband.)

3.

Your "divorce or separation instrument" does not include a statement that the payments made
by your husband or former husband are something other than alimony (such as a property
settlement or child support).

4.

You are not living with your husband or former husband when he makes the payments.

In addition to these four requirements, if your "divorce or separation instrument" requires your
husband or former husband to pay alimony for a specific period of time (for example, for five years after the
divorce), your husband or former husband must have no liability to continue making alimony payments if you
should die before the end of the specific period. Ordinarily this requirement should not present a problem
because it is unusual for a "divorce or separation instrument" to require alimony payments after the death of
the recipient spouse.
If your alimony payments decrease or terminate during the first three calendar years, you may be
subject to the recapture rules. This means if you were paying alimony and deducting it on your return, you
might have to include some of the previously deducted alimony as income in the third year. If you were
receiving alimony and reporting it as income, you might be able to deduct in the third year part of the alimony
payments previously reported. Contact the Internal Revenue Service or your tax advisor for further details.
Child Support - Your income does not include payments you receive from your husband or former
husband under a "divorce or separation instrument" to help you support your child or children. The "divorce
or separation instrument" must "fix" (specify) the amount of any child support. The following examples show
how the "divorce or separation instrument" could "fix" the amount of child support:
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Example 1 - The "divorce or separation instrument" includes a provision that requires your former
husband to pay you $1,000 a month for the support of your children. This provision "fixes" the
amount of the child support for Federal and Nebraska income tax purposes. To exclude these
payments from your income, you do not have to prove that you actually used these payrnents for
child support.
Example 2 - The "divorce or separation instrument" provides that your former husband must pay you
$1,000 per month until your child reaches age 18, at which point the monthly payment will decrease
from $1,000 to $700. Because the amount of the monthly payment decreases when your child
reaches a specified age, the "divorce or separation agreement" is treated as "fixing" $300 of each
monthly payment as child support. Thus, starting with the first monthly payment, you will treat $300
of each monthly payment as nontaxable child support. The rest of each monthly payment ($700)
probably will be treated as alimony, which you must report as income. See the discussion above of
what constitutes alimony.
Property Settlements - Transfers of property between spouses or former spouses required by a
"divorce or separation instrument" do not cause either person to have either taxable income or deductible
loss. If you receive property as part of a property settlement, your "tax basis" in the property is the same
"tax basis" that your former husband had in the property. Suppose your former husband owned the
residence in which you both lived during the marriage. The residence was the first residence your former
spouse had ever owned and he had purchased it for $40,000, so his basis in the residence was $40,000.
The divorce decree orders your former husband to transfer the residence to you. The value of the residence
at the time of the transfer is $50,000. Although the residence has increased in value by $10,000, your former
husband will not have to report that $10,000 as a result of the transfer of the residence to you, and you will
have no income as a result of receiving the residence. Your "tax basis" in the residence will be $40,000. You
will use your "tax basis" to determine your taxable gain when you sell the residence at some point in the
future.

Standard Deduction
Every taxpayer is entitled to a "standard deduction" that reduces the amount of your income that is
subject to tax. The amount of your standard deduction depends on your filing status, which is discussed
earlier in this chapter. Check the instructions accompanying your Federal and Nebraska income tax returns
for the amount of your standard deduction.
If another person can claim you as a dependent, the amount of your standard deduction will depend
on how much "earned income" you have. Earned income includes wages and salaries from employment and
earnings from self-employment. If another person can claim you as a dependent, check the instructions
accompanying your tax return for instructions on how to compute your standard deduction.

Deductions for Personal Exemptions
Unless someone else can claim you as a dependent, you are entitled to take a dependency deduction
for yourself. Check the instructions accompanying your tax return for the amount of your dependency
deduction.
If you have dependents, you can claim a dependency deduction for each dependent if five tests are
met. One test, referred to as the support test states, in general, you must provide more than half the support
for any person you claim as a dependent. You can count as support things such as the cost of food; fair
rental value of lodging; medical expenses; health insurance; clothing; transportation; and schooling. You
cannot count payments you receive from a state agency to help you care for a dependent as support you
provide for that dependent. There are other requirements governing whom you can claim as a dependent,
including special rules for your children and for foster children. Check the instructions accompanying your
tax return for the complete rules on claiming dependency deductions.
In general, if you and your husband are divorced and one of you has custody of any children born to
you and your former husband, the person who has custody of a child is entitled to claim the dependency
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deduction for that child. The custodial spouse can release the right to claim the dependency deduction, but
the release must be in writing and the non-custodial spouse must attach the written release to his/her federal
income tax return.
Tax Rates
Both the Federal income tax and the Nebraska income tax use graduated tax rates, which means that
as your taxable income increases the rate of the tax also increases. Because the tax rates and/or the tax
"brackets" (the amount of income to which a particular tax rate applies) change frequently, you should refer
to the tax return instructions each year to determine the tax rates that apply to you.
Tax Credits
Tax credits directly reduce the amount of tax you owe. The income tax law includes many tax
credits. This chapter covers only three of these tax credits. You should check the instructions for your tax
return to determine whether you qualify for any other tax credits.
Dependent Care Tax Credit - If, to permit you to work, you need to pay a babysitter, day care center
or nursery to provide care for (a) Your child or a person you can claim as a dependent who is under age 13;
(b) A physically or mentally disabled spouse; or (c) A physically or mentally disabled dependent of any age;
you may be entitled to a tax credit. If you are married and living with your husband, either (a) Both of you
must be working; or (b) One of you must be working and the other must either be disabled or be a full time
student during five or more months of the taxable year. If you are married and living with your husband, the
qualifying person must live in the same home as you and your husband, and you must pay over one half of
keeping up the home for the year. If the qualifying person lived with you and your husband for less than a full
year, the cost is computed monthly. If you are married, you must file a jOint return to claim the childcare tax
credit. However, if you are legally separated from your husband under a decree of divorce or separate
maintenance, and have custody of your child for a longer time during the year than your husband has, you
can claim the tax credit on a separate return. You cannot claim a tax credit for amounts you pay to your
husband, a child of yours (or your husband's) who is under age 19 or for amounts you pay to a person
whom you could claim as your dependent. The tax credit is a percentage of eligible expenses. The
percentage depends on your "adjusted gross income." There is an upper limit on eligible expenses. That limit
is adjusted for inflation each year.
Child Tax Credit - In addition to the dependent care tax credit discussed in the previous paragraph, if
you have a dependent child under age 17, you may be eligible for a tax credit. The amount of the tax credit
depends on how many dependent children you have who are under age 17, and on how much income you
have. Check the instructions accompanying your tax return for the requirements for claiming this tax credit.
Earned Income Tax Credit - If your earned income (income from your employment or self-employment)
is within certain limits and you meet some additional requirements, you may be eligible for the earned income
tax credit. This tax credit is a refundable credit, which means that if the credit exceeds the amount of tax you
owe, you will receive a refund of the excess of the amount of the credit over the amount of your income tax.
If you expect to be eligible for this tax credit, you can arrange with your employer to receive the tax credit in
advance by reducing the amount of tax withheld from your paychecks. The amount of the tax credit depends
on whether you have any "qualifying children." The rules for determining who is a "qualifying child" are
detailed. The Internal Revenue Service publishes a form and instructions for your use in determining whether
you are eligible to claim an earned income tax credit. Although the largest tax credit is available to taxpayers
who have two or more "qualifying children," if you have no "qualifying children" you may still qualify for the
earned income tax credit. If you have no "qualifying children," you must be between the ages of 25 and 64 at
the end of the year and have lived in the United States for more than half the year, and no one must be able
to claim you as a dependent.
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Chapter 15. Bankruptcy
here are benefits and liabilities to all the options in bankruptcy, and they should be considered
carefully before you file for bankruptcy. Bankruptcy is often the only escape from creditor
pressure, paycheck garnishment, and the constant worry and anxiety of being debt ridden. The basic idea of
bankruptcy is to help you with unmanageable debts to obtain a "fresh start." By filing for bankruptcy, you
may either pay all or part of these debts under the protection of the Bankruptcy Court, or may have most or
all of the debts removed. Furthermore, creditors may not take any action whatsoever to collect a debt while
the bankruptcy proceeding is going on. However, bankruptcy itself has serious drawbacks, and should be
considered a drastic, last-ditch effort type of action.

T

The most important drawback of bankruptcy is that it will be recorded on your credit history for 10
years, and may have a serious impact on your ability to ·obtain credit even after that time. In addition,
bankruptcy may have serious consequences for any state licensing, any surety bonding, and possibly even
your employment, as you may be considered a poor risk as an employee. If your debts are due to a long-term
problem that you cannot control, such as a congenital illness, you should be aware that bankruptcy deals
only with debts in existence as of the time you file. Unless you have a plan for dealing with the expenses in
the future, you will soon be in financial difficulty again. Finally, bankruptcy can be expensive. You will need
to hire an attorney, certain Court costs will be incurred and you will need to be personally present in
bankruptcy court at least twice. In Nebraska, there are Bankruptcy Courts in Omaha, Lincoln and North Platte.
If you do not live in one of those places, travel expenses will be a part of your costs.

Bankruptcy Filing
If you think bankruptcy proceedings may be the solution for you, the first step is to get legal advice.
Many attomeys do not charge a fee for an inital consultation. Feel free to ask about this before you make an
appontrrent, much as you shoukj feel free to demand a clear explanation of w hat the attomey's servi::es will
cost you if you decide to proceed with the bankruptcy. You shoukj also find out if there is a Legal Aid Servi::e
in your area. If you rreet the requrerrents, Legal Aid may provde an attomey's servi::es w ithoot charge.

Types of Bankruptcy
There are two types of bankruptcy proceedings: Chapter 7 and Chapter 13. Under either type, some
of your property will be considered exempt. The following is a list of various items that are exempt. ..
~

Homestead Exemption. Some people may keep $10,000 worth of equity in their homes if they
live in them. This applies only to people who are the head of the household, who are married,
or who were married or head of household when the home was purchased.
Personal Property Exemption. You will also qualify for a personal property exemption that will
allow you to keep $2,500 in personal property except your wages.
Specific Personal Exemption. You may keep the family wearing apparel, kitchen utensils and
household furniture (not more than $1500); equipment and tools needed for family support
(not more than $1500); provisions for family necessities for six months support and fuel for
six months.
Insurance Benefits. You may keep up to $10,000 of the cash value or any other type of
benefit under an insurance policy or an annuity contract.

~

Motor Vehicle. You may keep up to $2,400 worth of equity in one motor vehicle.

~

Cemetery Lots. If you have a cemetery lot or mausoleum that you own solely for burial for
yourself or your family, the entire value is exempt.
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~

Other Exemptions. There may be other exemptions of which your attorney can inform you.

If you have property that is not exempt, it is permissible to convert it into exempt property, such as
using cash to buy an insurance policy or a cemetery lot. DO NOT give property away to keep it from going to
creditors. DO NOT charge up to the limit on credit cards in order to get exempt property. If you do either of
these things you may lose your right to a bankruptcy.
If your property is subject to a security interest, the creditor will still have a right to repossess it after
bankruptcy if you do not pay the debt.
You have two important rights in bankruptcy proceedings of which you should be aware ...
~

If you borrowed money and the creditor took a security interest in household goods, tools of
your trade, or professionally prescribed health aids, you may invalidate that security interest
unless the loan was made to enable you to buy the items.

~

If you have borrowed money to buy property that would be exempt and the property is now
worth less than the amount you owe on it, you may keep the property by paying the creditor
what the property is worth. Your attorney will be able to advise you of your rights.

Debts
A debt that is excused by the Bankruptcy Court is "discharged," that is, it is gone and you will never
have to pay them. Not all debts are dischargeable in bankruptcy. Since the type of debt, which is
dischargeable, varies, depending on the type of bankruptcy proceeding, it is time to look at the two types of
proceedings available to debtors.

Chapter 13
Under the Chapter 13 proceeding, you may arrange to pay all, part or sometimes none of your debts
over an extended period of time. Any person who is a resident of the United States, who has regular income
and who comes within certain debt limits, may file such a plan. If you follow the plan, the debts, which may
not be discharged, include alimony payments, child support payments, and education loans. If you fail to
follow the plan, the court may grant you a discharge, but all of the debts listed as nondischargeable for
Chapter 7 proceeding, will be nondischargeable. If you get a Chapter 13 discharge, you may not get a
Chapter 7 discharge for six years unless you paid all of your debts under the Chapter 13 plan or you paid
70% of your debts and that payment was your best effort. However, there is presently no legal limit to the
number of times you may file a new Chapter 13 plan.
There are several advantages to a Chapter 13 proceeding. One key advantage to a Chapter 13
proceeding is your ability to keep assets while you are making payments under the plan. Under a Chapter 13
plan, creditors are paid off in an orderly fashion during the duration of the plan. Typically, a plan lasts for
three years unless the court authorizes a longer period -- up to a maximum of five years. Under such a plan,
you may cure defaults in payments on secured loans, such as your house or car payments. In addition, you
may pay all or part of your unsecured loans (typically a department store or bank card debt) without paying
any new interest. You must pay creditors at least as much as they would get in a Chapter 7 proceeding, but
if you do so, you will be able to keep nonexempt property which could be taken from you and sold in a
Chapter 7 proceeding.
Disadvantages are all of the considerations listed previously, combined with the fact that the trustee
who handles your case will get a percentage of the payments you make to cover the costs. Also, you nlay
be involved with the Bankruptcy Court and your debts for a long time.
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Chapter 7
Under a Chapter 7 proceeding, all of your debts will be excused except those listed below as
nondischargeable. Any person who is a resident of the United States and who has not filed a Chapter 7
proceeding or a Chapter 13 preceding in the last six years may file a Chapter 7 proceeding.
Debts, which are not dischargeable, are ...
1.
2.
3.
4.
5.
6.
7.
8.
9.

Most taxes.
Debts for money or property obtained by fraud.
Most debts that are not listed on your bankruptcy schedule.
Debts for fraud, embezzlement, or violation of a fiduciary duty.
Alimony or child support.
Fines or penalties imposed by a government.
Most education loans made by a government or by a college or university.
Debts for willful injury to persons or property.
Debts, which were not discharged in a prior bankruptcy proceeding.

When you file a Chapter 7 proceeding, you essentially turn over all of your property to the
bankruptcy court for the benefit of your creditors. Property, which is exempt, is "turned back" to you (you
get to keep it while this is decided). The rest is divided up among your creditors. Only property that you have
at the time you file bankruptcy is included, except:
1.

Your income tax return will be divided into pre-filing and post-filing earnings.
Pre-filing earnings will go to creditors unless they are exempt.

2.

Any inheritance, property settlement, or life insurance proceeds which you receive
or become entitled to receive 180 days after filing the bankruptcy will be used to pay credits
to the extent they are not exempt.

You may want to repay some of your debts because you feel a moral obligation to do so; because
you want to retain secured property; or because you hope to obtain credit from that creditor in the future.
Nothing in the law prevents you from paying debts that have been discharged in bankruptcy. If you want to
be legally bound to repay the debts, you must reaffirm the debt. Your attorney will guide you with respect to
the steps you must take to reaffirm a debt. You do not need to reaffirm (repay) a debt from an automobile
accident in order to get your driver's license back from the state, as the Supreme Court has ruled that it is
unconstitutional for the state to require repayment after bankruptcy.
Advantages to a Chapter 7 proceeding are that it is over relatively quickly and it wipes out your debts
so that you can start fresh. If you have large unsecured debts such as a hospital bill not covered by
insurance, this may be the solution to your problem. However, you may lose property that is not exempt and
you may not be able to discharge all of your debts. Your lawyer should help you decide which, if any, type
of bankruptcy to choose.

Divorce and Bankruptcy
When divorcing, you should be aware that just because your husband files a Chapter 7 or Chapter
13 proceeding, this does not mean you are released from the debts, including debts which a Divorce Court
has ordered him to pay. The creditors are likely to try to collect from you. (The same applies if you file
bankruptcy.) You are legally liable for any debts contracted in your own name or jointly with your husband.
You are also liable for family necessity debts. If the creditor cannot collect from your husband, the creditor
can garnish your wages and take any of your property that is not exernpt. If there has been a divorce and
your former husband has been ordered to pay marital debts, some of the debts may be considered to be
alimony or support, and therefore nondischargeable. However, this does not happen automatically. At the
time of the divorce, the debts that are considered alimony or support should be identified. Later, if you
receive notice that your former spouse has filed bankruptcy, you should get legal advice without delay.
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Many couples choose to file bankruptcy at the same time. If a couple is married, only one filing fee is
required.

YOU SHOULD USE AN ATIORNEY TO GO THROUGH BANKRUPTCYI
Your attorney will advise you about the proceeding you should take and about which debts are
dischargeable. Bankruptcy laws tend to be revised regularly, so make sure your attorney explains the
newest laws and procedures to you and that you understand the explanation.

Chapter 16. Citizenship

F

or citizenship purposes, the United States federal government classifies individuals in the United
States into two main categories: citizens and aliens (or non-citizens). Citizens have certain rights
that are not enjoyed by non-citizens. The main difference is that only citizens are allowed to vote.

The Immigration System
The United States Immigration and Naturalization Service (INS) is an agency of the Department of
Justice, part of the executive branch of the federal government. The INS is responsible for enforcing the laws
regulating the admission of aliens to the United States and for administering various immigration benefits,
including the naturalization of resident aliens. For personal contacts, the local INS office is located in Omaha.
Its address is:
U.S. Department of Justice
Immigration and Naturalization Service
3736 South 132nd Street
Omaha, NE 68144
Many immigration matters are handled by mail with the INS Regional Office located in Lincoln. Its
address and phone number are:
U.S. Department of Justice
Immigration and Naturalization Service
Nebraska Service Center
P.O. Box 87400
Lincoln, NE 68501-7400
Telephone: (402) 437-5218
The INS also works with the Department of State, the United Nations, and the Department of Heal1h and
Human Servces. A comrri;sioner who reports to the Attomey General of the United States heads the INS.

Authorized Alien Status
The U.S. immigration laws classify aliens into two groups of authorized aliens: (1) Non-immigrants and
(2) Immigrants. While some prefer to use terminology such as "newcomers" or "undocumented," the U.S.
immigration laws use the term "aliens" as a general reference to all non-citizens, and "illegal aliens" to refer to
aliens that have entered the United States without legal authorization.
Non-immigrants are permitted to enter the country and remain here for a temporary period and for a
specific purpose. This category includes tourists; other types of visitors; students; and workers hired to work
for a specific employer for a temporary period of time. Each category requires that both the Department of
State and the INS approve entrance into the country based upon requirements provided for in federal law.
Many non-immigrants do not have permission to work in the United States.
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Immigrants are permitted to enter the country and stay here permanently. They are commonly referred
to as lawful permanent residents (LPRs) or "green card" holders. Most lawful permanent residents are
qualified for entry based upon (1) A close family relationship with a U.S. citizen or lawful permanent resident;
or (2) Job skills that are valuable to the United States. Other lawful permanent residents qualify for that
category based upon humanitarian concerns. These individuals are determined to have been persecuted, or
have a fear that they will be persecuted if they return to their country of nationality. If they meet the
requirements of the law, they qualify for refugee status and then, after one year, they are eligible to change
to lawful permanent resident status.
If the lawful permanent resident status is based upon a family relationship, an "affidavit of support"
must be filed with the INS. The "sponsor" submitting the affidavit of support is required to prove that they have
the means to maintain an annual income equal to at least 125%) of the federal poverty line for the sponsor's
household as well as for the non-citizens. The affidavit of support is a binding contract. The sponsor is bound
by the contract until the sponsored non-citizen becomes a citizen or meets certain specified earning
requirements.
In some situations, it is possible for a person to change her status from a nonimmigrant to a lawful
permanent resident. Generally, U.S. citizens and Lawful Permanent Residents 'file an immigrant visa petition
with the INS on behalf of a spouse or child, so these family members may emigrate to or remain in the U.S. In
some instances, the petitioner will control when or if the petition is filed and misuse their control of this
process to abuse their family members. As a result, Congress passed the Violence Against Women Act
(VAWA) to provide a means for battered spouses or children to file a self-petition (their own application) to
obtain lawful permanent residency. This provision of the immigration law allows battered immigrants to file
without the abuser's (petitioner) assistance or knowledge.
Lawful permanent residents are permitted to work in the United States. Recent changes in the law
exclude many non-citizens, including lawful permanent residents, from eligibility for state and federal
assistance programs.

Unauthorized Aliens
Federal irrrnigration law classifies non-citizens as "unauthorized" or "illegal" aliens if they are in the
United States, but are neither a legal nonirrrnigrant nor a legal innigrant. This terrrilology refers to individuals
who have either (1) Entered the country without going through the proper inspection process or without
docurrents approving their adnission to the country; or (2) Entered the country with a legal status and rernaned
beyond the time of the approved stay or violated some condlion of their adnission into the country.

Proof of Immigration Status
There are several types of documents that can be used for legal entry into the country and to obtain
work or other types of benefits. Most non-immigrants should have a visa stamp in their passport showing the
category of their entry status and also a form 1-94 with that information, as well as the date that they entered
and the time that they are permitted to remain in the United States. Lawful permanent residents should have a
card that is commonly called a "green" card (but can be a number of different colors), and identifies the
person as a lawful permanent resident.

Removal From the United States
An individual may be refused admission when first attempting to enter the country, or be required to
leave the country even after lawful entry. In either case, the person can be determined to be "subject to
removal" from the country and in some cases not permitted to return.
A refusal of permission to enter the country is based upon criteria specified in federal immigration
law, such as infection with a contagious disease, the likelihood of not being able to support themselves, and
having committed certain criminal acts. Even after a person has been in the country for a number of years,
she may be subject to removal based on criteria specified in the immigration law. Grounds for deportation
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include having entered the country without permission, being convicted of certain criminal acts, and falsely
claiming to be a citizen.
Even if an individual is subject to removal based upon one of the criteria in the law, it is sometimes
possible to avoid removal by qualifying for a waiver of the reason for removal or by presenting facts that
demonstrate that the individual is eligible to have the removal canceled. Waivers and cancellation are generally
based upon considerations of close family ties with U.S. citizens or lawful permanent residents, or other
humanitarian concerns.

Becoming a Citizen
Individuals become U.S. citizens by:
1.
2.
3.

Being born in the United States;
Being born abroad to U.S. citizens; or
Going through the naturalization process.

After maintaining the period of lawful permanent residence required by law, an alien may become a
citizen through naturalization. The general requirements for qualification are:
a) Age. Applicants must be at least 18 years old.
b) Residence and A1ysbal Presence. Generally, a lawful permanent resident must have
resided contiluously as a law ful permanent resident in the United States for at least five
years prior to filing (or three years if marred to a U.S. citizen) with absences from the United
States totalng no rrore than one year; have been physbally present in the United States for
at least 30 rronths out of the prevbus five years (absences of rrore than six rronths but
less than one year break the contiluity of residence unless the applbant can establish that
he or she did not abandon his or her residence during such period); and have resided w ithil
the state or INS district in which the applbant files for at least three rronths.
c) Good Moral Character. Generally, an applicant must show that he or she has been a
person of good moral character.
d) Attachment to the Constitution. An applicant must show that he or she is attached to the
principles of the Constitution of the United States and is required to take an Oath of
Allegiance to the United States.
e) Language. Applicants for naturalization must be able to read, write, speak, and understand
words in ordinary usage in the English language, unless they have been a lawful
permanent resident for at least 15 years and are over 55 years of age; or for at least 20
years if over 50 years of age; or have a medically determinable physical or mental
impairment which affects the applicant's ability to learn English.
f)

Knowledge of U.S. History and Government. Applicants must be able to demonstrate a
knowledge and understanding of the fundamentals of U.S. history and of the principles and
form of government of the United States, unless they have a medically deterrninable
physical or mental impairment that affects the applicant's ability to learn U.S. history and
government. Special consideration is given for those who have been lawful permanent
residents for at least 20 years and are over the age of 65.
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Chapter 17. Social Welfare Laws & Public Assistance
he state and federal governments have many public assistance programs available through
various agencies. Applicants must meet eligibility requirements for each program, and are
accorded basic rights under all programs.

T

The federal Social Security Act of 1935 established several programs designed to guarantee a
minimum level of economic benefits for everyone. Today these programs include Social Security, a system of
basic income security for most retired and disabled workers and their dependents, and for survivors of
deceased workers (RSDHI); hospital and medical insurance for aged and disabled persons (Medicare); health
care and services for low income persons (Medicaid); supplemental security income for people sixty five
years old or older, blind, or disabled (SSI); unemployment insurance; and general public assistance and
welfare services.
While these programs are designed for all citizens, certain aspects may be particularly relevant to
women and their families.

Social Security
Retirement, Survivors, Disability, and Health Insurance (RSDHI) is a federally funded retirement
insurance program for American workers. Commonly called "Social Security," it is a government-administered
insurance fund into which employees pay during their working years and from which they collect benefits
when they retire or become disabled.
Because the amount of monthly benefits you receive is based on your average earnings, you should
be sure that each of your employers has your correct Social Security number and accurately reports your
wages and the amount being withheld to the Social Security Administration.
Before you are entitled to monthly benefits you must work for a certain amount of time, which is
figured in three-month periods, or quarters. Generally, a worker with fewer than six quarters (that is, one and
one-half years or eighteen months) of employment will not qualify for regular old-age benefits. No one needs
more than ten years of work to be eligible for benefits.
If you take time out from the wage earning workplace before you earn enough quarters of coverage,
no benefits will be payable. However, credits you earn will remain on your work record, and you can go back
to work and earn the additional credits you need to qualify.
If you have worked the necessary number of quarters, you can retire as early as age sixty-two, but
you will have to accept reduced benefits.
If you are married, you can get retirement payments either on your own record 0 r on your
husband's, whichever will pay the larger benefit. At sixty-five, a wife may be eligible for 50 percent of what
her husband is entitled to at sixty-five, or reduced benefits if she retires at sixty-two.
If you are divorced, you may still be entitled to benefits when your ex-husband starts collecting
retirement or disability payments if you are sixty-two or older and were married to him for at least 10 years.
You may also get payments if your ex-husband dies, provided you either are sixty or older, or are at
least fifty and disabled, and you were either married for at least ten years or have your children entitled to
benefits on his record.

Supplemental Security Income
Supplemental Security Income (SSI) is a federal cash benefit program that pays monthly benefits to
people in financial need who are sixty-five or older, and to blind or disabled people of any age who are in
need.
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If you are under age 65, to be eligible for SSI, you must be disabled, which means you cannot engage
in substantial gainful work because of a physical or mental impairment which has lasted, or is expected to
last, twelve months or which can be expected to result in death.
YOU CAN LEARN MORE ABOUT SOCIAL SECURITY OR GET A STATEMENT OF YOUR
CONTRIBUTIONS TO DATE BY WRITING TO THE SOCIAL SECURITY ADMINISTRATION, 6401 SECURITY
BOULEVARD, BALTIMORE, MARYLAND 21235 OR LOGON at www.ssa.gov.

State Benefits
The Nebraska Department of Health and Human Services operates several state and federal
assistance programs, including:
Food Stamps
Medicaid
General Assistance (Check with local county HHSS office to see who administers this program)
Emergency Assistance
Child Care Subsidy
Aid to the Aged, Blind and Disabled
Ernployment First
Child Support Enforcement
Aid to Dependent Children (ADC)

Temporary Assistance to Needy Families - ADC (in NE)
The Temporary Assistance to Needy Families (TANF)/Aid to Dependent Children (ADC) program
provides financial assistance to financially needy families with minor children. The family must have limited
income and resources. When a family applies for TANF/ADC benefits, the child's caretaker (who is usually
the mother) must agree 1) To provide verification that her description of the family's situation is true; 2) To
participate in the Employment First Program (if mandatory); and 3) To cooperate in child support enforcement
efforts (if necessary). ADC cash assistance is time limited with certain exceptions (24 months within a 48
month period) for families that include an able-bodied adult.

Employment First Program
The Employment First Program is designed to assist TANF/ADC recipients find employment and attain
their maximum level of economic independence possible within two years. This through a program of training,
education and employment preparation activities, coupled with supporting services such as transportation
and child care assistance. All able-bodied adults and minor heads of household are required to participate in
the Employment First program unless they otherwise qualify for an exemption. The parent is required to
participate in Employment First activities once the family's youngest child is 3 months of age.
One of the principal components of the Employment First program is education. Participation in
appropriate educational activities may be part of the requirements/contract entered into by the Employment
First participant.
Other components of the program include a job-seeking skills workshop; job search; vocational
training; possibly post-secondary education; job readiness activities; apprenticeship; micro-business
enterprise; work experience; and on-the-job training.
Families who receive assistance and participate in any component activity of Ernployment First are
eligible for childcare at no charge.
Families who are no longer eligible to receive ADC cash assistance due to employment may be eligible
for transitional child care assistance, medical assistance, and job retention services.
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Child Support Enforcement Program
When a family applies for TANF/ADC, the mother (or other caretaker) must agree to assign any courtordered child support to the state. The parent (caretaker), in the absence of "good cause," n1ust also agree to
cooperate in determining the paternity of the children, locating absent parents, and obtaining court orders for
support. Child support collections are used to offset TANF/ADC expenditures.
The Department of Health and Human Services may try to collect delinquent child support in several
ways. The Department is able to intercept state and federal income tax refunds and unemployment insurance
benefits, or it may require employers to withhold a portion of an absent parent's wages to pay delinquent
support. License revocation may also be available to assist in the collection of delinquent support.
All of these methods for collecting child support are also available to families not receiving TANF/ADC.

State Supplement to SSI
The State Supplement program provides money to aged, blind, and physically or mentally disabled
clients as a supplement to federal assistance and other income. The program is intended to provide lowincome individuals with sufficient income to meet their basic needs.
The primary source of cash assistance for these individuals usually is Supplemental Security Income
(SSI), which is a federal program administered by the Social Security Administration. The Nebraska standard
of need (the amount necessary for subsistence) was higher than the federal standard at the time SSI was
implemented, and Nebraska continues to supplement SSI benefits by using state funds. The State Supplement
to SSI is administered by the Department of Health and Human Services. You may find out more about this
program by calling your closest local or district office of the Nebraska Department of Health and Human
Services.

Other Cash Assistance Programs
There are three other cash assistance programs designed to help those with specific needs ...
Emergency Assistance.

This program is designed to provide financial and medical assistance to needy families who have at
least one minor child in the home, and who are threatened by unforeseen crises such as shutoff notices from
utility companies, imminent eviction from the family home, or lack of food. Emergency assistance provides help
through such means as grocery vouchers and direct payments to landlords or utility companies rather than
cash. This program can be utilized only if no other resources are available, and it can be used by a family only
once in a 12-month period.
State Disability.

State disability is a program funded entirely with state general funds, designed to meet the
subsistence needs of those who have a temporary disability. The program provides cash and medical
assistance to persons whose physical or mental disability is expected to last from 6 to 12 months.
Refugee Resettlement Program.

This program, which is federally funded, provides assistance to refugees who have come to the
United States and who are in need of help, but who are not eligible for any other type of assistance program.
Refugees are eligible for this program for a period of eight months beginning with their date of entry into the
United States.
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Food Stamps
The Food Stamp Program provides eligible, low-income households with benefits for purchasing food
at retail outlets. These benefits are made available through an Electronic Benefits Transfer (EBT) card.
Eligibility for participation in the Food Stamp Program is determined primarily through national criteria
established in three broad categories: income, assets and work requirements. The program is administered by
the Department of Health and Human Services and authorized by the U.S. Department of Agriculture.

Medicaid (Medical Assistance)
Medicaid (Medical Assistance) provides health insurance coverage to children, disabled, blind or
elderly individuals, and families with children. Income and resource guidelines are used by the Nebraska
Department of Health and Human Services to determine eligibility. Children with special health care needs may
be covered by Medicaid waivers, which provide home and community-based services. This program is
administered by the Department of Health and Human Services.

Social Services Block Grant Program
The Social Services Block Grant Programs assist people to attain or maintain their capability for selfsupport, self-care, and personal independence. These services are available to families receiving TANF/ADC
and other low-income programs for individuals/families.
The services include homemaker, family support, transportation, and childcare.
The program is also available to elderly persons or adults who are disabled and includes services
such as chore services; homemaker services; transportation; adult day care; and respite care.

THE NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES
HAS LOCAL, SERVICE AREA, AND STATE OFFICES.
CONTACT ONE OF THESE OFFICES FOR INFORMATION ON THESE PROGRAMS

www.hhs.state.ne.us
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